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In the District Court of the United States for the

Southern District of California, Central Division

No. 13759—

T

H. GREGORY BRILLIANT as Trustee of the

Estate of FLINTRIDGE HEIGHTS, INC.,

Bankrupt,

Plaintiff,

vs.

HARVEY CONSTRUCTION CO. and COUNTY
OF LOS ANGELES,

Defendants.

COMPLAINT

Comes now the plaintiff and complaining of the

defendants alleges as follows:

I.

This action arises under the Act of Congress re-

lating to bankruptcy as hereinafter more fully

appears. On the 24th day of July, 1950, an in-

voluntary petition to have the said Flintridge

Heights, Inc., adjudicated a bankrupt under the

Act of Congress relating to bankruptcy, was filed

in the United States District Court for the Southern

District of California, Central Division, and on the

23rd day of May, 1951, the said Flintridge Heights,

Inc., was adjudicated a bankrupt. Thereafter on

the 23rd day of May, 1951, the plaintiff was ap-

pointed trustee of the estate [2*] of said bankrupt

and the plaintiff duly qualified by entering into
^L '—

*Page numbering appearing at foot of page of original Certified
Transcript of Record.



4 H. Gregory Brilliant vs.

bond with the United States as required by law,

which bond was duly approved by the said Court on

the 23rd day of May, 1951. Thereafter the plaintiff

acted as trustee of the said estate and is so acting.

This Court has jurisdiction of said controversy

under the provisions of the Bankruptcy Act (11

USCA 46 et seq.).

II.

That the defendant, Harvey Construction Co., is

a corporation duly organized under and by virtue

of the laws of the State of California and having

its principal place of business in the County of Los

Angeles, State of California.

III.

That the defendant. County of Los Angeles, is a

municipal corporation chartered under the laws of

the State of California.

IV.

That on or about the 15th day of October, 1949,

there was deposited with the defendant. County of

Los Angeles, for and on behalf of the defendant,

Flintridge Heights, Inc., the sum of $18,000.00.

y.

That on or about the 15th day of October, 1949,

the bankrupt, Flintridge Heights, Inc., executed a

purported note and trust deed, in the sum of ap-

proximately $18,000.00, on approximately 63 acres

of land, the property of the bankrupt described in

preliminary map as proposed Tract No. 14269 of

Land Title Insurance Company; that the defendant,
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Harvey Construction Company has commenced fore-

closure proceedings on said property.

VI.

That an actual and justifiable controversy has

arisen among the parties hereto as to Avho is en-

titled to said sum of $18,000.00; that the plaintiff

contends that it is an asset of the bankrupt estate;

that the defendant, Harvey Construction Company
contends [3] that it is entitled to said sum of money

notwithstanding its note and trust deed; that the

defendant, Couny of Los Angeles, contends that it is

entitled to said sum of money as a forfeiture.

Wherefore, plaintiff demands judgment as fol-

lows:

1. Judgment in the sum of $18,000.00, with in-

terest from the 15th day of October, 1949, at the

rate of 6% per annum.

2. That none of the defendants is entitled to

any part of said sum of $18,000.00.

3. For costs of this action.

4. For such other, further and different relief

as to the Court may seem just and proper in the

premises.

JOSEPH W. FAIRFIELD, and

EMANUEL BECKER,

By /s/ JOSEPH W. FAIRFIELD,
Attorneys for Plaintiff.

Duly verified.

[Endorsed] : Filed January 22, 1952. [4]
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[Title of District Court and Cause.]

FIRST AMENDED COMPLAINT

Comes now the plaintiff and complaining of the

defendants alleges as follows:

I.

This action arises under the Act of Congress re-

lating to bankruptcy as hereinafter more fully ap-

pears. On the 25th day of April, 1951, an involun-

tary petition to have the said Flintridge Heights,

Inc., adjudicated a bankrupt under the Act of Con-

gress relating to bankruptcy, was filed in the United

States District Court for the Southern District of

California, Central Division, and on the 23rd day

of May, 1951, the said Flintridge Heights, Inc.,

was adjudicated a bankrupt. Thereafter, on the 23rd

day of May, 1951, the plaintiff was appointed

trustee of the estate [5-A] of said bankrupt and the

plaintiff duly qualified by entering into bond with

the United States as required by law, which bond

was duly approved by the said Court on the 23rd

day of May, 1951. Thereafter the plaintiff acted

as trustee of the said estate and is so acting. This

court has jurisdiction of said controversy under the

provisions of the Bankruptcy Act (11 USCA 46

et seq.).

II.

That the defendant, Harvey Construction Co., is a

corporation duly organized under and by virtue of

the laws of the State of California and having its

principal place of business in the County of Los

Angeles, State of California.
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III.

That the defendant, County of Los Angeles, is a

municipal corporation chartered under the laws of

the State of California.

IV.

That on or about the 15th day of October, 1949,

the defendant, Harvey Construction Co., for and on

behalf of the bankrupt herein, deposited with the

defendant. County of Los Angeles, the sum of $18,-

000.00; that since that time the said sum has been

and still is in the possession of the defendant.

County of Los Angeles; upon information and be-

lief that said deposit was made to guarantee that

any road construction made on the premises here-

inafter described would be in conformity with the

requirements of the County of Los Angeles.

V.

That on or about the 15th day of October, 1949,

the bankrupt Flintridge Heights, Inc., executed a

purported note and trust deed, in the sum of ap-

proximately $18,000.00, on approximately 63 acres

of land, the property of the bankrupt, described

in preliminary map as proposed Tract No. 14269

of Land Title Insurance Company ; that the defend-

ant Harvey Construction Co., is the beneficiary of

said note and deed of trust and upon information

and belief that [5-B] the defendant, Harvey Con-

struction Co., has commenced proceedings under the

power of sale in the deed of trust to sell said prop-

erty for failure of the said bankrupt to pay any

portion of interest or principal accrued subsequent

to the 15th day of February, 1949.
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VI.

That an actual and justifiable controversy has

arisen among the parties hereto as to who is entitled

to said sum of $18,000.00; that the plaintiff con-

tends that it is an asset of the bankrupt estate;

that the defendant, Harvey Construction Co., con-

tends that it is entitled to said sum of money not-

withstanding its note and trust deed; that the

defendant, County of Los Angeles, contends that it

is entitled to said sum of money as a forfeiture by

reason of the fact that the bankrupt has constructed

roads not in accordance with the requirements de-

manded by the County of Los Angeles.

Wherefore, plaintiff demands judgment as fol-

lows :

1. Judgment in the sum of $18,000.00, with in-

terest from the 15th day of October, 1949, at the

rate of 6% per annum

;

2. That none of the defendants is entitled to any

part of said sum of $18,000.00;

3. For costs of this action; and

4. For such other, further and different relief

as to the Court may seem just and proper in the

premises.

JOSEPH W. FAIRFIELD, and

EMANUEL BECKER,
By /s/ JOSEPH W. FAIRFIELD,

Attorneys for Plaintiff.

Duly verified.

[Endorsed] : Filed February 25, 1952. [5-C]
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[Title of District Court and Cause.]

ANSWER

Comes Now Defendant County of Los Angeles

and, for itself alone, answers plaintiff's First

Amended Complaint:

I.

Answering paragraph III thereof, denies that it

is a municipal corporation chartered under the laws

of the State of California, and alleges that it is a

political subdivision thereof, namely, a county.

II.

Answering paragraph IV thereof, denies that on

or about October 15, 1949, defendant Harvey Con-

struction Co., deposited with the County of Los

Angeles the sum of $18,000.00 or any other sum.

III.

Answering paragraph V thereof, alleges that it

has no information concerning the statements of

fact therein contained, and [6] therefore denies

them.

IV.

Answering paragraph VI thereof, admits that it

contends that it is entitled to a sum of $18,000.00

deposited with it as hereinafter alleged, and that

plaintiff contends that it is an asset of the estate

of which plaintiff is trustee, and alleges that it has

no information concerning the contentions of the

defendant Harvey Construction Co., and therefore

denies plaintiff's allegations in respect thereto.
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V.

As an affirmative defense, said defendant alleges

that on Octo])er 25, 1949, through an order of its

Board of Supervisors as governing body thereof,

it entered into an agreement with Flintridge

Heights, Inc., by which the County agreed to accept

certain streets in that certain subdivision described

as Tract 14269 in the County of Los Angeles as

dedicated by said Flintridge Heights, Inc., as sub-

divider, and by which said Flintridge Heights, Inc.,

agreed to perform certain street improvement work

within said tract, estimated to cost $18,000.00, ac-

cording to certain specifications of the County

within twelve months from said date; that under

the terms of said agreement, Flintridge Heights,

Inc., was required to furnish to the County a bond

for faithful performance of the agreement in an

amount not less than the estimated cost of said

improvements; that Flintridge Heights, Inc., there-

upon deposited the sum of $18,000.00 with the

County under the terms of said agreement; that on

November 29, 1949, defendant Harvey Construction

Co., delivered to the Board of Supervisors of the

County an assignment of the aforesaid $18,000.00

by Flintridge Heights, Inc., to said defendant Har-

vey Construction Co., under the terms of which the

County was requested by Flintridge Heights, Inc.,

to pay said sum to the order of defendant Harvej^

Construction Co., when said [7] improvements had

been completed and accepted by the County; that

said improvements have never been completed.
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Wherefore, defendant County of Los Angeles

prays judgment in its favor together with its costs,

and for such other and further relief to which this

court finds it entitled.

HAROLD W. KENNEDY,
County Counsel, and

/s/ MILNOR E. GLEAVES,
Deputy County Counsel, Attorneys for Defendant

County of Los Angeles.

Affidavit of Service by Mail attached.

[Endorsed] : Filed March 27, 1952. [8]

[Title of District Court and Cause.]

ANSWER TO FIRST AMENDED COMPLAINT

Comes now the defendant, Harvey Construction

Co., and answering plaintiff's First Amended Com-

plaint on file herein, denies, admits and alleges as

follows

:

I.

Defendant alleges that he is without knowledge

or information sufficient to form a belief as to the

truth of the allegations contained in Paragraph I

of the Complaint.

II.

Defendant admits the allegation contained in

Paragraphs II and III of the Complaint.
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III.

Defendant admits that on or about the 15th day

of October, 1949, the defendant, Harvey Construc-

tion Co., for and on [10] behalf of the bankrupt

herein, deposited with the defendant. County of Los

Angeles, the sum of Eighteen Thousand Dollars

($18,000.00) ; that since that time said sum has been

and still is in the possession of the defendant,

County of Los Angeles. Alleges said deposit was

made as a cash bond in accordance with a contract

dated October 17, 1949, between the County of Los

Angeles and Flintridge Heights, Inc. A copy of

which Contract is annexed hereto and made a part

hereof as if herein set forth at length and marked

Exhibit ''A."

IV.

Defendant admits the allegations contained in

Paragraph V of the Complaint.

V.

Defendant denies the allegations contained in

Paragraph VI of the Complaint.

For a First Special Affirmative Defense to Each

and All Causes of Action Defendant Alleges

:

I.

That on the 15th day of October, 1949, this de-

fendant entered into a Street Improvement Con-

tract, in writing, with Flintridge Heights, Inc., pro-

viding for improvement of streets for the sum of

Twenty-Three Thousand Three Hundred Twenty
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Dollars ($23,320.00), subject to certain adjustments,

a copy of which Contract is annexed hereto and

made a part hereof as if herein set forth at length

and marked Exhibit ^'B"; said Contract provided,

among other things, that Flintridge Heights, Inc.,

authorized this answering defendant to deliver the

sum of $18,000.00 to the Board of Supervisors of

Los Angeles County, together with a bond form

signed by Flintridge Heights, Inc., and that said

Flintridge Heights, Inc., have assigned said cash

bond and deposit to this answering defendant with

instructions to the Board of Supervisors to pay said

money to this answering defendant upon [11] cer-

tain terms and conditions ; that said money was de-

posited with the County of Los Angeles by this

answering defendant; that Flintridge Heights, Inc.,

on the 17th day of October, 1949, executed an as-

signment in favor of this answering defendant of

all its right, title and interest in and to said sum of

$18,000.00, said assignment being in writing, a copy

of which assignment is annexed hereto and made a

part hereof as if herein set forth at length and

marked Exhibit "C"; that on the 29th day of Octo-

ber, 1949, the Board of Supervisors adopted an Or-

der of receiving and filing the said assignment.

II.

That more than four (4) months prior to the

adjudication in bankruptcy of the said Flintridge

Heights, Inc., all right, title, interest and estate of

said Flintridge Heights, Inc., in and to said sum of

$18,000.00 was vested in this answering defendant
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under and by virtue of the assignment dated Octo-

ber 17, 1949, subject to the rights, if any, of the

County of Los Angeles, State of California.

For a Second Special Affirmative Defense to Each

and All Causes of Action Defendant Alleges

:

I.

That this answering defendant did on or about

the 15th day of October, 1949, furnish from its own
funds, for and on behalf of Flintridge Heights, Inc.,

the sum of $18,000.00; that said sum of $18,000.00

was deposited by this answering defendant, for and

on behalf of Flintridge Heights, Inc., with the

County of Los Angeles in accordance with the Con-

tract entered into October 17, 1949, between the said

County of Los Angeles and Flintridge Heights, Inc.,

a copy of which Contract is attached hereto and

marked Exhibit "A."

II.

Said sum of $18,000.00 was furnished by this

answering [12] defendant on the express condition,

implied, in fact and in equity, that said sum should

be used for the construction of streets in accordance

with the Contract dated October 15, 1949, between

this answering defendant and Flintridge Heights,

Inc., a copy of which Contract is attached hereto

and marked Exhibit *'B.*' That said streets have

never been constructed by reason of the breach of

the contract dated October 15, 1949, referred to as

Exhibit "B," on the part of Flintridge Heights,
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Inc., in that said Flintridge Heights, Inc., failed

and refused to furnish engineering stakes and pro-

files, all in accordance with the terms of said Con-

tract. That by virtue of the failure on the part of

said Flintridge Heights, Inc., to comply with said

Contract of October 15, 1949, the County of Los An-

geles has retained and still retains said sum of

$18,000.00. That by virtue of the breach of contract

by Flintridge Heights, Inc., the said sum of $18,-

000.00 so advanced by this answering defendant, and

now in the possession of the County of Los Angeles,

State of California, is the property of and all right,

title and interest thereto is vested in this answering

defendant.

For a Third Special Affirmative Defense to Each

and Alt Causes of Action Defendant Alleges

:

The Complaint fails to state a claim against this

answering defendant upon which relief can be

granted.

Wherefore, this answering defendant prays judg-

ment as follows

:

(1) That plaintiff take nothing by virtue of his

complaint on file herein

;

(2) That it be adjudged that the said sum of

$18,000.00, the subject of this action, to be the prop-

erty of this answering defendant and it be decreed

by the Court that this answering defendant is en-

titled to said sum of $18,000.00, subject to the [13]
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rights, if any, on the County of Los Angeles, State

of California;

(3) For costs of this action ; and

(4) For such other, further and different relief

as to the Court may seem just and proper in the

premises.

WOLFORD, JOHNSON &
PIKE,

By /s/ ELDRED E. WOLFORD,
Attorneys for Defendant,

Harvey Construction Co.
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State of California,

County of Los Angeles—ss.

I, Harold J. Ostly, County Clerk, and ex-officio

Clerk of the Board of Supervisors of said County,

do hereby certify that the foregoing is a full, true

and correct photostat copy of the original Minutes

of the Board of Supervisors, as entered in Minute

Book No. 353, Page 167. In re Acceptance of High-

ways in Tract No. 14269 : Approval of Agreement

and Bond, and that I have carefully compared the

same with the original.

In Witness Whereof, I have hereunto set my
hand and affixed the seal of the Board of Supervis-

ors, this 8th day of April, 1952.

Harold J. Ostly, County Clerk and ex-Officio

Clerk of the Board of Supervisors of the County of

Los Angeles, State of California.

By /s/ JEAN A. WHITSON,
Deputy.
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State of California,

County of Los Angeles—ss.

On the 20tli day of October, A. D. 1949, before

me, the undersigned, a Notary Public in and for

said County and State, personally appeared M. W.
McClean, known to me to be the President, and

Bertha A. Germon, known to me to be the Secretary

of Flintridge Heights, Inc., the Corporation that

executed the within Instrument, known to me to be

the persons who executed the within Instrument on

behalf of the Corporation herein named, and

acknowledged to me that such Corporation executed

the same.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal the day and year

in this certificate first above written.

[Seal] /s/ SHIRLEY KAUFFMAN,
Notary Public in and for said

County and State.

EXHIBIT C

Assignment of Deposit of Cash Bond
Tract No. 14269

For a valuable consideration, receipt of which is

hereby acknowledged, Flintridge Heights, Inc., do

hereby assign, set over and transfer to Harvey

Construction Co., address 1147 East Garvey Ave-

nue, El Monte, California, that certain Deposit of

$18,000.00 (Eighteen Thousand and No/lOOth Dol-

lars Exactly) described in Agreement between the
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County of Los Angeles, State of California, and

Flintridge Heights, Inc., covering installation of

street improvements in Tract No. 14269.

Flintridge Heights, Inc., do further request and

authorize the Board of Supervisors of Los Angeles

County, to pay to the order of Harvey Construction

Co., the said $18,000.00 represented by said Cash

Bond and/or Deposit when installation of the street

improvements covered by the Contract in connection

with the Deposit, has been completed and accepted

by the County of Los Angeles.

This Assignment and Instructions relative to pay-

ment are irrevocable.

Dated this 17th day of October, 1949.

FLINTRIDGE HEIGHTS, INC.,

By /s/ M. W. McCLEAN,
President,

By /s/ BERTHA A. GERMON,
Secretary.

State of California,

County of Los Angeles—ss.

On this 17th day of October, A. D. 1949, before

me, the undersigned, a Notary Public in and for

said Coimty and State, personally appeared M. W.
McClean, known to me to be the President, and

Bertha A. Germon, known to me to be the Secre-

tary of Flintridge Heights, Inc., the Corporation

that executed the within Instrument, known to me

to be the persons who executed the within Instru-

ment, on behalf of the Corporation herein named.
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and acknowledged to me that such Corporation

executed the same.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal the day and year in

this certificate first above written.

[Seal] /s/ SHIRLEY KAUFFMAN,
Notary Public in and for said

County and State.

Duly verified.

[Endorsed] : Filed May 22, 1952.

[Title of District Court and Cause.]

REQUEST FOR ADMISSIONS
(To County Los Angeles)

Plaintiff, H. Gregory Brilliant, requests the de-

fendant. County of Los Angeles, within 10 days

after service of this request to make the following

admissions for the purpose of this action only,

subject to all pertinent objections to admissibility

which may be interposed at the trial

:

1. That each of the following statements is true

:

(a) That the County of Los Angeles did on or

about the 17th day of October, 1949, receive from

Flintridge Heights, Inc., the sum of $18,000.00;

(b) That no portion of the said $18,000.00 was

expended or in any way spent by the County of

Los Angeles;
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(c) That the said sum of $18,000.00 is still in

the possession of the County of Los Angeles;

(d) That the County of Los Angeles did no

work whatsoever [20] nor make any improvements

upon Tract No. 14269.

/s/ JOSEPH W. FAIRFJELD,
Attorney for the Plaintiff.

Affidavit of service by mail attached.

[Endorsed] : Filed May 21, 1952. [21]

[Title of District Court and Cause.]

REQUEST FOR ADMISSIONS
(To Harvey Construction Co.)

Plaintiff, H. Gregory Brilliant, requests the de-

fendant, Harvey Construction Co., within 10 days

after service of this request to make the following

admissions for the purpose of this action only, sub-

ject to all pertinent objections to admissibility

which may be interposed at the trial

:

1. That each of the following statements is true:

(a) That on or about the 15th day of October,

1949, Harvey Construction Co. did lend to Flint-

ridge Heights, Inc. the sum of $18,000.00;

(b) That on or about the 15th day of October,

1949, Flintridge Heights, Inc. executed a note and

trust deed in the sum of approximately $18,000.00

on its property described as Tract No. 14269 and



Harvey Construction Co., etc. 27

that the Harvey Construction Co. was the [23]

beneficiary of said note and deed of trust;

(c) That the said note and deed of trust set

forth in (b) was the security for the loan set

forth in (a)

;

(d) That no part of said loan of $18,000.00 as

hereinabove set forth was ever repaid to the Harvey

Construction Co. and that Flintridge Heights, Inc.

was in default on its payments under said note;

(e) That in pursuance of the power of sale as

set forth in said trust deed the Harvey Construction

Co. on or about the 1st day of September, 1951,

filed notice of the default of Flintridge Heights,

Inc. under the terms thereof and proceeded to sell

said property for failure of Flintridge Heights,

Inc. to pay . any portion of interest or principal

accrued subsequent to the 15th day of February,

1950;

(f) That on or about the 15th day of October,

1949, Flintridge Heights, Inc. and Harvey Con-

struction Co. entered into a written agreement

whereby the Harvey Construction Co. agreed to

install certain roads and grading on Tract No.

14269 for an agreed price of $23,320.00;

(g) That to assure payment to the Harvey Con-

struction Co. of said sum of $23,320.00 Flintridge

Heights, Inc. did assign to Harvey Construction Co.

the sum of $18,000.00 on deposit with the County

of Los Angeles, State of California, and that said

sum of $18,000.00 was to accrue to the said Harvey

Construction Co. when certain street improvements

on Tract No. 14269 were completed by them and

accepted by the County of Los Angeles;
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(h) That the Harvey Construction Co. did no

work whatsoever of any type or nature on Tract

No. 14269;

(i) That the Harvey Construction Co. did not

install any curbs, paving, or gradings of any type

or nature whatsoever on Tract No. 14269.

/s/ JOSEPH W. FAIRFIELD,
Attorney for Plaintiff.

Affidavit of service by mail attached.

[Endorsed] : Filed May 21, 1952. [24]

[Title of District Court and Cause.]

RESPONSE TO REQUEST FOR
ADMISSIONS

Now comes the defendant, Harvey Construction

Co., by E. C. Harvey, Vice-President, and makes

the following admissions and denials on the request

for admissions served on the defendant herein by

the plaintiff.

Request (a)

The truth of statement (a) in the Request for

Admissions is admitted.

Request (b)

The truth of statement (b) in the Request for

Admissions is admitted.

Request (c)

Defendant cannot truthfully admit or deny state-

ment (c) in the Request for Admissions because of



Harvey Construction Co., etc. 29

the following facts: The said Note and Deed of

Trust set forth in statement (b) was partial [26]

security for the loan set forth in statement (a)
;

the real property described in said Deed of Trust

was described by a metes and bounds description

and was and is an unimproved portion of property

;

said Note and Deed of Trust was executed in con-

nection with the Agreement described in statement

(f) and the Assignment described in statement (d)

with the intent that said unimproved property

would be improved to the extent of streets and

curbs and that said Deed of Trust would then be

secured by improved property; that said unim-

proved property was not of the value of $18,000.00

and it was the intent of the defendant that said

real property would be improved and therefore en-

hance the value thereof equal to or in excess of said

value of $18,000.00 and thereby be of ample secu-

rity for said Trust Deed and Note.

Request (d)

The truth of statement (d) in the Request for

Admissions is admitted.

Request (e)

Defendant denies the truth of statement (e) in

the Request for Admissions.

Request (f)

In response to the request to admit statement (f

)

defendant admits that on the 15th day of October,

1949, Flintridge Heights, Inc., and this defendant

entered into a written Agreement whereby this

defendant agreed to install certain roads and grad-
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'

ing on Tract No. 14269 ; denies that said Agreement

was for an agreed price of $23,320.00.

Request (g)

In response to the request to admit statement (g)

defendant admits that to assure payment to this de-

fendant of the sum estimated at $23,320.00, Flint-

ridge Heights, Inc. did assign to this defendant the

said sum of $18,000.00 on deposit with the County

of Los Angeles, State of California; defendant can-

not truthfully [27] admit or deny that said sum

of $18,000.00 was to accrue to this defendant on

certain street improvements on Tract No. 14269

were completed by them and accepted by the County

of Los Angeles because said Flintridge Heights,

Inc., did assign, set over and transfer to this defend-

ant that certain deposit of $18,000.00 covering in-

stallation of street improvements in Tract No.

14269 and said Flintridge Heights, Inc. did request

and authorize the Board of Supervisors of Los

Angeles County to pay to the order of this defend-

ant the said $18,000.00 when installations of the

street improvements covered by the Contract in

connection with the deposit had been completed and

accepted by the County of Los Angeles.

Request (h)

The truth of statement (h) in the Request for

Admissions is admitted.

Request (i)

The truth of statement (i) in the Request for

Admissions is admitted.

/s/ E. C. HARVEY.
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Subscribed and sworn to before me this 27th day

of May, 1952.

[Seal] /s/ HARRY W. JOHNSON,
Notary Public in and for said

County and State.

My commission expires May 26, 1953.

WOLFORD, JOHNSON & PIKE,

By /s/ HARRY W. JOHNSON,
Attorneys for Defendant,

Harvey Construction Co.

Compliance with rule waived because of brief

time remaining before trial. The clerk will file this

document May 28, 1952.

TOLIN,

Judge.

Affidavit of service by mail attached.

[Endorsed] : Fjled May 28, 1952. [28]

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above-entitled action having come on regu-

larly for trial on June 4, 1952, and having been

tried on that day and on June 5, 1952, before

the Honorable Ernest A. Tolin, judge presiding,

without a jury, plaintiff being represented by Mr.
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Joseph W. Fairfield, and defendant County of Los

Angeles being represented by Harold W. Kennedy,

County Counsel, and Milnor E. Cleaves, Deputy

County Counsel, and defendant Harvey Construc-

tion Co. being represented by Wolford, Johnson

and Pike and Mr. Harvey M. Johnson, and evidence

both oral and documentary having been introduced

by the respective parties and duly received, and the

cause having been argued and regularly submitted

to the court, the court, being fully advised in the

matter, now makes and files its findings of fact

and conclusions of law: [31]

I.

That all the facts alleged in paragraphs I and II

of plaintiff's First Amended Complaint are true.

II.

That the defendant County of Los Angeles is a

political subdivision of the State of California,

namely a county thereof.

III.

That on October 15, 1949, Flintridge Heights,

Inc., entered into a contract with defendant Harvey

Construction Co., whereby defendant Harvey Con-

struction Co., agreed to perform certain work of

street improvement in Tract 14269 as per map
recorded in Book 356, Pages 28 to 30, inclusive, of

Maps in the office of the County Recorder of said

county, and whereby said defendant was to receive

compensation therefor as set forth under the terms
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and conditions of said contract; that on October

17, 1949, Flintridge Heights, Inc., a corporation,

executed a Deed of Trust to Land Title Insurance

Co., a corporation, trustee, in favor of defendant

Harvey Construction Co., a corporation, covering

certain land in the County of Los Angeles, com-

posed of Tract 14269 as per Map recorded in Book

356 Pages 28 to 30 inclusive of Maps, to secure the

Promissory Note of said Flintridge Heights, Inc.,

in the sum of $18,000.00; that no portion of said

Promissory Note has been paid and said Note is

now in default and a Notice of Default was recorded

on January 25, 1951, as Document No. 1808; that

no sale has been had to said real property pursuant

to said Notice of Default.

IV.

That on October 15, 1949, the defendant Harvey

Construction Co., for and on behalf of Flintridge

Heights, Inc., deposited with the defendant County

of Los Angeles the sum of $18,000.00, pursuant to

the terms of an agreement then about to be entered

into between Flintridge Heights, Inc., and defend-

ant County of Los [32] Angeles for the improve-

ment of certain streets in said tract, said deposit

being required by defendant County of Los Angeles

to guarantee the faithful performance of said agree-

ment by Flintridge Heights, Inc.

V.

That on October 17, 1949, Flintridge Heights,

Inc., did assign, set over and transfer to defend-
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ant Harvey Construction Co., that certain deposit

of $18,000.00, hereinbefore mentioned, covering the

installation of street improvements in said tract

No. 14269 and said Flintridge Heights, Inc., did

further request and authorize the Board of Super-

visors of the County of Los Angeles to pay to the

order of Harvey Construction Co., the said sum of

$18,000.00 when installation of the street improve-

ments covered by the contract between Flintridge

Heights, Inc., and defendant County of Los An-

geles had been completed and accepted by the

County of Los Angeles.

VI.

That on October 25, 1949, through an order of

the Board of Supervisors as governing body thereof,

the County of Los Angeles entered into an agree-

ment with Flintridge Heights, Inc., by which the

County agreed to accept said streets in said Tract

14269 as dedicated by said Flintridge Heights, Inc.,

as subdividers, and by which said Flintridge

Heights, Inc., agreed to perform certain street im-

provement work within said tract, estimated to cost

$18,000.00, according to certain specifications of the

County within 12 months of said date; that under

the terms of said agreement, Flintridge Heights,

Inc., was obligated to furnish to the County a

bond or its cash equivalent for faithful performance

of the agreement in an amount not less than the

estimated cost of said improvements.
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VII.

That the streets in said Tract 14269 had been

dedicated [33] by Flintridge Heights, Inc., and the

dedication accepted by defendant County of Los

Angeles, and a subdivision map of said Tract re-

corded on October 27, 1949; that no portion of the

street improvements, as set forth in the contract

dated October 25, 1949, between Flintridge Heights,

Inc., and the County of Los Angeles, has been com-

pleted, or accepted by the County of Los Angeles.

VIII.

That the sum of $18,000.00 deposited by defend-

ant Harvey Construction Co., with defendant

County of Los Angeles, on October 15, 1949, is still

in possession of the defendant County of Los An-

geles.

Conclusions of Law

From the foregoing facts, the County makes the

following conclusions of law:

I.

That the sum of $18,000.00 prayed for in plain-

tiff's First Amended Complaint is not an asset of

the estate of Flintridge Heights, Inc.

II.

That plaintiff as trustee of said estate has no

right to said sum as against defendants County of

Los Angeles or Harvey Construction Co., and that

plaintiff is not entitled to any relief herein what-

ever against said defendants.
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III.

That defendants County of Los Angeles and Har-

vey Construction Co. shall have judgment against

the plaintiff herein together with the costs incurred

herein by each of said defendants.

Let judgment be entered accordingly.

Dated: June 27, 1952.

/s/ EENEST A. TOLIN,
Judge of the District Court.

[Endorsed] : Filed Jime 27, 1952. [34]

In the District Court of the United States for

the Southern District of California, Central

Division

Civ. No. 13759-T

H. GREGORY BRILLIANT, as Trustee of the

Estate of FLINTRIDGE HEIGHTS, INC.,

Bankinipt,

Plaintiff,

vs.

HARVEY CONSTRUCTION CO. and COUNTY
OF LOS ANGELES,

Defendant,

JUDGMENT

The above-entitled action having come on regu-

larly for trial on June 4, 1952, and having been

tried on that day and on June 5, 1952, before the
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Honorable Ernest A. Tolin, judge presiding, with-

out a jury, plaintiff being represented by Mr. Joseph

W. Fairfield, and defendant County of Los Angeles

being represented by Harold W. Kennedy, County

Counsel, and Milnor E. Gleaves, Deputy County

Counsel, and defendant Harvey Construction Co.

being represented by Wolford, Johnson and Pike

and Mr. Harvey M. Johnson, and evidence both oral

and documentary having been introduced by the

respective parties and duly received, and the cause

having been argued and regularly submitted to the

court, and the court having made its findings of fact

and conclusions herein,

It Is Ordered, Adjudged and Decreed that the

defendants County of Los Angeles and Harvey

Construction Co. have judgment against the plain-

tiff herein, together w^ith their costs incurred, and

that plaintiff take nothing against said defendants.

Dated: June 27, 1952.

/s/ ERNEST A. TOLIN,
Judge of the District Court.

[Endorsed] : Filed June 27, 1952.

Docketed and entered June 27, 1952. [36]

[Title of District Court and Cause.]

OBJECTIONS TO FINDINGS OF FACT
AND CONCLUSIONS OF LAW

Comes nov^ the plaintiff, H. Gregory Brilliant,

and makes the following objections to the proposed

Findings of Fact and Conclusions of Law:
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I.

Objects to so much of the Findings of Fact which

fails to include the following Findings of Fact:

That neither the County of Los Angeles nor the

Harvey Construction Co. did or performed any type

of work nor installed any type of street improve-

ments in said Tract No. 14269.

II.

Objects to so much of the Conclusions of Law
which fails to allege as follows:

That the County of Los Angeles expended no

money whatsoever in any street improvement in

Tract No. 14269 [37] and as a result sustained no

damages therefor.

III.

Objects to so much of the Conclusions of Law
which fails to allege as follows:

That the Harvey Construction Co. expended no

money whatsoever in any street improvement in

Tract No. 14269 and as a result sustained no dam-

ages therefor.

Respectfully submitted,

/s/ JOSEPH W. FAIRFIELD,
Attorney for Plaintiff.

Affidavit of service by mail attached.

[Endorsed]: Filed June 30, 1952. [38]
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[Title of District Court and Cause.]

POINTS IN OPPOSITION TO OBJECTIONS
TO FINDINGS AND CONCLUSIONS

Comes Now Defendant County of Los Angeles to

oppose plaintiff's objections to the findings of fact

and conclusions of law now filed with this court,

in the following particulars

:

I.

In reference to plaintiff's objection numbered

'*I," there was and is no obligation on the part of

the defendant County of Los Angeles under the

agreement made with Flintridge Heights, Inc., in-

sofar as the latter contracting party is concerned,

to perform work or install street improvements;

such a finding is therefore neither relevant nor

material to this case.

II.

In reference to plaintiff's objection numbered

*'II," there was and is no obligation on the part

of the defendant County of Los Angeles under said

agreement, insofar as Flintridge [40] Heights, inc.,

is concerned, to expend any money for street im-

provements in Tract No. 14269. There is an obli-

gation, however, on the part of the County of Los

Angeles, or its public successor in this area, to the

general public on whose behalf this agreement was

made by the County, so long as this tract remains

in its subdivided status. That obligation is not con-

trolled, however, by the terms of the agreement at

bar. A damage remains, therefore, to the general

public by reason of the fact that Flintridge Heights,
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Inc., failed to carry out the teims of its agreement

to improve these street areas. The sum on deposit

with the defendant County of Los Angeles is to

secure said defendant, and the public it represents,

against having to bear the cost of making the im-

provements that Flintridge Heights, Inc., failed to

make and still fails to make. Upon completion of

such improvements by plaintiff, even at this late

date since defendant County of Los Angeles has not

yet acted to acquire the $18,000 out of trust, said

sum will be paid by said defendant or its public

successor according to the terms of the deposit and

assignment in this matter.

The conclusion contended for by plaintiff is there-

fore neither relevant nor material to this case inso-

far as expenditure of money is concerned, and in

the matter of damages, untrue.

III.

In any event, plaintiff has failed to comply with

Rule 7 (a). Local Rules, which requires ''a written

detailed statement of the objections thereto, and the

reasons therefor." No reasons for plaintiff's ob-

jections have been indicated, and the time for filing

them has expired.

HAROLD W. KENNEDY,
County Counsel, and

/s/ MILNOR E. GLEAVES,
Deputy County Counsel, Attorneys for Defendant

County of Los Angeles.

Affidavit of service by mail attached.

[Endorsed] : Filed July 1, 1952. [41]



Harvey Construction Co., etc. 41

[Title of District Court and Cause.]

NOTICE OF APPEAL

To: Harvey Construction Co. and Wolford, John-

son & Pike, its attorneys, and County of Los

Angeles and Harold W. Kennedy, County

Counsel

:

Notice is Hereby Given that H. Gregory Brilliant,

plaintiff above named, hereby appeals to the United

States Court of Appeals for the Ninth Circuit from

the final judgment entered in this action on June

27th, 1952.

Dated July 8th, 1952.

/s/ JOSEPH W. FAIRFIELD,
Attorney for Appellant.

Affidavit of service by mail attached.

[Endorsed]: Filed July 11, 1952. [43]
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In the United States District Court, Southern Dis-

trict of California, Central Division

No. 13,759-T-Civil

H. GREGORY BRILLIANT, as Trustee of the

Estate of FLINTRIDGE HEIGHTS, INC.,

Bankrupt,

Plaintiff,

vs.

HARVEY CONSTRUCTION CO. and COUNTY
OF LOS ANGELES,

Defendants.

Honorable Ernest A. Tolin, Judge Presiding

REPORTER'S TRANSCRIPT OF
PROCEEDINGS

Appearances

:

For Plaintiff:

JOSEPH W. FAIRFIELD, ESQ.

For Defendant Harvey Construction Co.:

WOLFORD, JOHNSON & PIKE, By
HARVEY M. JOHNSON, ESQ.

For Defendant County of Los Angeles:

HAROLD W. KENNEDY,
County Counsel, By

MILNOR E. CLEAVES, ESQ.,

Deputy County Counsel.
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Wednesday, June 4, 1952—10 A.M.

The Clerk: H. Gregory Brilliant, as Trustee of

the Estate of Flintridge Heights, Inc., Bankrupt,

Plaintiff, v. Harvey Construction Company and

County of Los Angeles; Civil No. 13,759-T.

The Court: I rather gathered the impression

from the pleadings that the County of Los Angeles

does not ask it get the money, but resists everyone

else getting it.

Mr. Gleaves : That's right ; v^e ask for no affirma-

tive relief.

The Court: It has been presented against you

that before you could get the money you would have

to show certain things. You would have to show the

cost of doing the work and thus minimize damage,

if that can be done.

I don't know that that situation will prevail or

apply in an instance where you don't ask for any-

thing, but simply say, "Don't let them have it."

What do you think?

Mr. Fairfield: That is precisely our position. I

will present a memorandum setting forth what your

Honor has just stated.

It is difficult for me to understand how the County

can retain the funds or the Harvey Construction

Company.

The County not only has done nothing to earn

funds, but [2*] indicate they have no such desire.

The cost of building these roads has risen in price

and the surety is insufficient. The funds were put

there just as a surety.

*Page numbering appearing at tap of page of original Reporter's
Transcript of Record.
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In the event the corporation would fail in its

obligation to construct the road, the County would

go in and do the work with sufficient funds on the

other hand to do the work.

The Court : Are you contending there are or are

not sufficient funds to do the work?

Mr. Fairfield: That is not the point.

The Court: Is the $18,000 sufficient to do the

work now'?

Mr. Fairfield: I don't believe it is, from what

Mr. Kennedy has submitted.

The Court : There was a 12-months performance

period.

Mr. Fairfield : Which expired two years ago.

The Court: Was the $18,000 sufficient to do the

work at the expiration of the performance period?

Mr. Fairfield: I think it was, and I think Mr.

Harvey will so state.

The Court: I thank you for the memorandum,

but remind you that Local Rule 3 requires it to be

in somewhat ahead of this day.

Mr. Fairfield: Then I would like to raise this

question for the court. On the question of the pres-

entation of the [3] case, it seems to me that the

burden now shifts upon the defendant, at least as

far as the County is concerned. If they claim that

money by way of a forfeiture, then I think the

burden is upon them.

The Court : They are not claiming it at all ; they

just say you are not entitled to it.

Mr. Fairfield: If the Court please, at this time

I call upon the County to produce the original of
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the agreement entered into between Flintridge

Heights, Inc., and the County of Los Angeles.

Mr. Gleaves: I have a certified copy of that in

the file.

Mr. Fairfield: Do you want to use the photostat

copy?

Mr. Gleaves: That is all right.

Mr. Fairfield: Then I will offer that as Plain-

tiff's Exhibit 1 in evidence.

The Court: There is a copy appended as an ex-

hibit to the County pleading. Is that the one you

are referring to?

Mr. Gleaves: That is right; yes, sir.

The Court: We will receive it in evidence by

reference, then, and the Clerk can hand it to coun-

sel for his use in directing my attention to anything

you have in mind.

(The document referred to was marked Plain-

tiff's Exhibit No. 1 and was received in evi-

dence.) [4]

Mr. Fairfield: At this time I call upon the de-

fendant Harvey Construction Company to produce

the agreement entered into between it and the Flint-

ridge Heights Corporation.

Mr. Gleaves: That is also annexed.

Mr. Fairfield : Do you want to use the photostat

copy? I think it is annexed to the answer.

I should like to offer this in evidence as Plain-

tiff's Exhibit No. 2.

The Court: Admitted.
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The Clerk: Plaintiff's Exhibits 1 and 2 in evi-

dence.

(The document last referred to was marked

Plaintiff's Exhibit No. 2 and was received in

evidence.)

Mr. Fairfield: Now, if the Court please, at this

time I ask the defendant to produce the note and

trust deed of Flintridge Heights, Inc., and Notice

of Default.

Mr. Johnson: Do you have any objection to the

photostat ?

Mr. Fairfield: No objection to the photostat at

all.

Mr. Johnson: All right.

Mr. Fairfield : At this time, if the court pleases,

I should like to offer the note and trust deed, photo-

stats thereof, both of which have been executed by

the bankrupt corporation, as Plaintiff's Exhibit 3.

The Court: Is there any objection to anyone

using photostats here in lieu of original documents ?

Mr. Gleaves: Not as to the County. [5]

The Court : Then photostats may be used in lieu

of originals, unless a specific objection is made at

the time of the offer.

Mr. Gleaves: So agreed.

The Court: Admitted.

The Clerk: Plaintiff's Exhibit 3.

(The document referred to was marked Plain-

tiff's Exhibit No. 3 and was received in evi-

dence.)

Mr. Fairfield: I would like to offer in evidence
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as Plaintiff's Exhibit No. 4 the Notice of Default

and Election to Sell Under the Deed of Trust.

The Court: Admitted.

The Clerk: Plaintiff's Exhibit 4.

(The document referred to was marked Plain-

tiff's Exhibit No. 4 and was received in evi-

dence.)

Mr. Fairfield: I would like to call Mr. McClean

as my first witness, if the court please.

Mr. McClean: Your Honor, you mentioned yes-

terday that there would be a fee for yesterday and

today; is that correct?

The Court: If you are entitled to a witness fee,

you will receive the witness fee.

Mr. McClean: I was here yesterday, and this is

my second day.

The Court: Are you raising the point you won't

testify [6] until you are paid?

Mr. McClain : That is correct.

The Court: The case was called yesterday and

was continued in the meantime, so you want your

fee for today as welH

Mr. McClean: Yes, sir.

Mr. Fairfield: We will see that he gets his wit-

ness fee. That has to be given by the trustee in

bankruptcy, but before the day is over he will have

his check. You have my assurance of that.

Mr. McClean: Is that correct, your Honor?

The Court: He is an officer of the court and he

says he will pay you. That is sufficient for the

court.
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Mr. McClean: That will be Mr. Brilliant?

The Court: The man who spoke was Joseph W.
Fairfield, who acts as attorney for H. Gregory

Brilliant as trustee of the Estate of Flintridge

Heights, Inc., bankrupt, plaintiff; is that true?

Mr. Brilliant: That is true. I am the trustee

and I am to make it out on a trustee's check counter-

signed by Referee Head, but we will have that, I

assure you.

The Court: All right, I think you can testify.

These gentlemen are officers of the court, Mr.

McClean. I have known them as honorable gentle-

men. I have known them for many years. [7]

Mr. McClean: Thank you.

MATTHEW McCLEAN
called as a witness on behalf of plaintiff, having

been first duly sworn, was examined and testified

as follows:

The Clerk: Will you state your name to the

court ?

The Witness: Matthew McClean.

Direct Examination

By Mr. Fairfield:

Q. Mr. McClean, you were an officer and direc-

tor of the bankrupt corporation, Flintridge Heights,

Inc., is that correct? A. Yes, sir.

Q. What office do you hold in the bankrupt cor-

poration? A. That of president.

Q. When did you first become president of the
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(Testimony of Matthew McClean.)

corporation? A. I do not recall the date.

Q. Was it in the year 1949; is that correct?

A. I believe it was.

Q. Were you the one that entered into negotia-

tions with the County for the purpose of construct-

ing the roads on the property which is known as

Tract 14269?

A. I had many negotiations with the County

over that [8] tract.

Q. In the course of your contact, was the ques-

tion of the construction of the roads considered at

that time? A. Yes, sir.

Q. Incidentally, with whom did you have your

conversations ?

A. With the County Road Commissioner. I have

had it with the two last County Road Commission-

ers.

Q. Do you recall their names?

A. I am trying to.

Q. Was Mr. Kennedy one of them?

A. There was a man before Mr. Kennedy, I be-

lieve.

Q. Was it Mr. Burt?

A. I believe that was the one.

Q. In respect of your conversations, did you

talk with them about the width and length of the

roads? A. Yes, sir.

Q. What was the result of your conversation

regarding the length and widths of the roads?

A. Without the contract to help me remember,

I wouldn't remember the footages.
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(Testimony of Matthew McClean.)

Q. I show you Plaintiff's Exhibit No. 1, Mr.

McClean, and ask you if that refreshes your recol-

lection.

A. No. Do you have the profile map on that ?

Q. Mr. McClean, let me ask you this: Do you

recall [9] whether the conversations dealt with roads

26 feet wide or 30 feet wide?

A. Both widths were discussed as of 22 feet.

Q. 22 feet?

A. The three widths had been discussed at dif-

ferent times.

Q. At the time you entered into that contract

known as Plaintiff's Exhibit No. 1, had you come

to an agreement as to how wide the roads were to be ?

A. There was a tentative agreement on that.

Q. To what width had you agreed upon?

A. It had varied, but there was a profile map
with tentative approval by the County of Los An-

geles, and on that map it mil show you definitely

w^hat was marked by the engineer, and which was

marked by the County.

Q. Mr. McClean, what I am trying to ascertain

from you, and my question was, to what had you

agreed regarding the width of the roads ? Had you

agreed to a 22-feet-wide road, 26-feet-wide road, or

a 30-feet-wide road?

A. I had not agreed to any of them. We had

agreed to a map that showed the layout of the road,

both with the County and with the corporation, and

that maybe had varied widths of road.

Q. When you say had varied widths of road, you
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(Testimony of Matthew McClean.)

mean some roads were to be 22 feet wide, some

roads were to be [10] 26 feet wide, and some roads

were to be 30 feet wide; is that correct?

A. No, that isn't correct.

Q. Then what did you mean when you said that ?

A. It would be necessary to have the profile map
to properly explain it.

Q. You had conversations in connection with

that, didn't you?

A. With the map in front of me
Mr. Gleaves: I object to the question. The wit-

ness answered he doesn't know. Counsel is cross-

examining his own witness.

The Court: Objection overruled.

Mr. Fairfield : May we have the question read ?

(Question read.)

The Witness: Yes, sir.

Q. As a result of your conversations, was a cer-

tain agreement or certain understanding between

you and the County or between the corporation and

the County arrived at, as to the width of certain

roads ?

Mr. Gleaves: I object to this question, too, your

Honor. The witness said he doesn't know.

The Court: That specific objection is overniled.

However, he is asking the witness for conclusions

and the effect of legal instruments or conversations

which amounted [11] to agreement. I don't know

that your statement, *'We had a contract or agree-

ment," is proper.
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(Testimony of Matthew McClean.)

Mr. Gleaves: May I add that to my objection'?

The Court: The court's objection as adopted by

counsel is sustained.

Mr. Fairfield: May I ask counsel if he has a

profile map in his possession?

Mr. Gleaves: No, sir.

Mr. Fairfield : May I ask counsel to produce the

specifications just annexed to the agreement, Plain-

tife's Exhibit 1?

Mr. Gleaves: The profile, to the best of my in-

formation, Mr. Fairfield, is in the possession, or was

in the possession of the subdivider.

Mr. Fairfield: I am talking about specifications

now, Mr. Gleaves.

The Court: Mr. Fairfield, you can probe all you

want into what was said. I did not mean to indi-

cate you were foreclosed from that. I just don't

think in an action where the contract is as much

an issue as this is that we can have people say there

was a contract to this effect or that. That is a con-

clusion. If we need to know what was said or writ-

ten, then counsel can argue that is a contract for a

22 feet road, or 2 feet lane, or catwalk.

Mr. Fairfield: That is all well and good, sir

but [12] unfortunately there is nothing in the agree-

ment that says anything about any widths. That is

Plaintife's Exhibit No. 1.

I have called upon counsel here to produce the

specifications which were annexed to the agreement.

They are not in that particular portion of it, and I
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served notice to produce. I did not have reference

to the profile.

Mr. Gleaves: I am perfectly aware of what you

asked for, counsel, and I am trying to find what I

think you want.

If your Honor please, I have here the original

specifications which to the best of my knowledge

were attached to the contract. They are in the offi-

cial possession of the Board of Supervisors, and I

think, if the Court please, there is a question of re-

trieving these after the case is over, if it may be

stipulated that that particular exhibit, if introduced,

may be withdrawn at the conclusion of the trial

until time for appeal has expired.

The Court: It may be stipulated that it may be

withdrawn at any time by the substitution of a

photostat therefor.

Mr. Fairfield : I have no objection to that. I am
merely thinking that these are printed or mimeo-

graphed forms and I gather that the County prob-

ably has a great deal of these, and I would have no

objection to having any of them substituted in lieu

of these.

Mr. Gleaves: No objection to that.

Mr. Fairfield : I will offer this in evidence as [13]

Plaintiff's Exhibit No. 5.

The Court : Admitted.

The Clerk: Plaintiff's Exhibit No. 5.

(The document referred to was marked Plain-

tiff's Exhibit No. 5 and was received in evi-

dence.)
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(Testimony of Matthew McClean.)

Q. (By Mr. Fairfield) : Mr. McClean, I would

like to show you Plaintiff's Exhibit 5 and ask you

if that will refresh your recollection that there was

any discussion as to widths of the roads.

(To the Court) : If the Court please, while Mr.

McClean is going through that document, which may
take a little time, could I withdraw him?

The Witness: This does not help me at all.

Q. This does not help you at all ? A. No.

Q. All right, Mr. McClean, one further question

:

When did you first learn that the County insisted

that all those roads would have to be 30 feet wide ?

Mr. Gleaves : I object to that question as assum-

ing facts not in evidence, and the County does not

always demand any such thing, if your Honor please.

The Court: Sustained.

Q. (By Mr. Fairfield) : Mr. McClean, subse-

quent to the entering into of the agreement with

the County, was there any change made as to the

County requirements regarding [14] the widths of

the roads ?

A. Not to my knowledge.

Q. You don't recall any one way or the other,

do you? A. No, sir.

Mr. Fairfield: I will withdraw this witness for

the moment and call Mr. Harvey as an adverse wit-

ness.
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E. C. HARVEY
called as a witness on behalf of plaintiff, having

been first duly sworn, was examined and testified as

follows

:

The Clerk: Will you state your name to the

court %

The Witness: E. C. Harvey.

Direct Examination

By Mr. Fairfield:

Q. Mr. Harvey, you are an officer and director

of the defendant Harvey Construction Company; is

that correct? A. It is.

Q. What office do you hold?

A. Vice-president.

Q. Sometime in 1949 you entered into negotia-

tions with the bankrupt, Flintridge Heights, Inc.,

for the purpose of doing certain construction on

Tract 14269; is that correct, sir? [15]

A. That is right.

Q. As a result of those negotiations, you entered

into Plaintiff 's Exhibit No. 2, the agreement between

you and Harvey; is that correct? A. Yes.

Q. At that particular time did you have any

conversations with members of the County regard-

ing the widths of the roads ? A. No.

Q. Did you have any conversations with anyone

regarding the widths of the roads ?

A. I don't remember for sure that I did.

Q. Mr. Harvey, at the time you prepared the

figures which are on Plaintiff's Exhibit 2 and you
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(Testimony of E. C. Harvey.)

gave an estimate of price, didn't that include the

fact that the roads were to be 26 feet wide?

A. No, the figures were given us by the Flint-

ridge people, which I presume were from their en-

gineer.

Q. Weren't those figures on a 26-feet-wide road,

Mr. Harvey?

A. I cannot say that is correct. They are fur-

nished to us on the engineer's estimate from Flint-

ridge. The profiles would show what they thought

the roads were going to be. I presume that their

engineer was preparing and submitting for ap-

proval [16]

Q. Mr. Harvey, did you later learn that the

County had changed its requirements for the widths

of the roads'?

A. "We later learned that the roads would be

wider than what these estimates were based on.

Q. From whom did you learn that, Mr. Harvey?

A. I believe from Flintridge Heights, Inc.

Q. Did you take that matter up with the County ?

A. We did.

Q. Mr. Harvey, I wish to show you a letter

dated May 23, 1951, addressed to the Los Angeles

County Road Department, and I particularly wish

to call your attention to the paragraph which reads

as follows

:

"The first engineer for the Flintridge

Heights, Inc., had prepared profiles on the as-

sumption that the paving would be 26 feet wide.

Later the County advised them it would have to
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be 30 feet wide, and the Flintridge Heights,

Inc., advised us they were having Mr. Garrett

prepare new profiles, which apparently were

never completed and approved by the County."

I will ask you again, Mr. Harvey, whether that

does not refresh your recollection that at the time

you made the estimates in Plaintiff's Exhibit No. 2

that that was not based on a road 26 feet wide %

A. I cannot say definitely what the original was

based [17] upon. This letter would indicate that

the engineer had based it on a 26-foot width, but

when I first had information, I don't know that I

ever had information as to the actual width of the

road except by looking over the profiles, which

would probably vary.

Mr. Fairfield: I would like to offer this in evi-

dence as Plaintiff's Exhibit No. 6.

Mr. Gleaves: I would object to that on the

ground it is not material. It says nothing about the

fact that the County requires 26-feet-wide roads. It

merely says the engineer proceeded on that assump-

tion.

The Court: Whether it is material to the issue

or not is difficult to tell, because there has been no

foundation laid for it. We do not have the oppor-

tunity to view this offered exhibit in relation to the

picture which the case will present.

Mr. Fairfield: There hasn't been any founda-

tion laid, that is true.
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(Testimony of E. C. Harvey.)

Q. Mr. Harvey, did you send this letter to the

County ? A. Yes.

Q. Did you send copies of that letter to anyone

else?

A. Well, the letter shows that copies were sent

to Earl E. Moss, Mr. Becker, attorney for trustee,

and E. E. Wolford, attorney in El Monte. [18]

Mr. Fairfield: I offer that in evidence at this

time, if the court please.

The Court: Were those copies and the original

transmitted to the persons you have indicated on or

about the date that the letter bears?

The Witness: Yes, at the time we wrote the let-

ter, we sent copies to these three parties.

The Court: Did this letter follow a conversation

in which something was said about sending a letter

of this type %

The Witness: May I refer to the letter and I

can answer that better?

The Court: Surely. j

The Witness: Yes, I probably had a conversa-

tion with the Flintridge, asking why we didn't get

the approved profile so we could start. I notice the

letter mentions that, and I presume that they ad- |

vised us that the County was requiring the road to

be wider than their engineers first presumed it

would be.

The Court : Does the offer still stand and the ob-

jection still stand?

Mr. Fairfield : The offer in evidence is still open.

Mr. Cleaves: The objection still stands.
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The Court: Will you state the grounds of your

objection again? [19]

Mr. Gleaves: Lack of materiality, if the court

please. There is nothing there that shows in any

way that the County ever required 26-foot width or

changed its requirements at any time before or after

the execution of the contract.

The Court : It might be that, tied with other evi-

dence that we have individual letters or letters and

conversation, no one of which would establish a

point, but as a composite would provide a picture.

I don't see that this letter proves it at all, but I

think it is admissible.

Mr. Johnson: May I make an objection?

The part counsel suggests or refers to in this

paragraph says:

*' Later the County advised them it would

have to be 30 feet wide."

And that is purely hearsay.

The Court : The court will treat that as hearsay.

We are not going to take this letter as binding on

the County or as evidence of anything the County

did. It purports to be a letter of the Harvey Con-

struction Company to the County, and might be a

foundation for a letter from the County to Harvey.

It is admitted. The objection is overruled.

The court will not consider those portions which

are hearsay as in any way binding upon the County

or proof of anything. [20]
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(Testimony of E. C. Harvey.)

(The document last referred to was marked

Plaintiff's Exhibit No. 6 and was received in

evidence.)

Mr. Fairfield: If your Honor please, I would

like to get the letter, pursuant to a notice to pro-

duce, dated May 29, 1951, addressed to Mr. Ken-

nedy, attention of Mr. Gleaves, addressed to Harold

Kennedy, attention Mr. Gleaves, and I should like

to offer that in evidence as Plaintiff's Exhibit No. 7.

Mr. Gleaves: Just a moment. I object to that

as no foundation having been laid. I don't know

for what purpose counsel wishes to put it in.

The Court: Sustained.

Mr. Fairfield : I offer it for identification at this

particular time. I will lay a foundation for it later.

The Clerk: Plaintiff's Exhibit 7 for identifica-

tion.

(The document referred to was marked Plain-

tiff's Exhibit No. 7 for identification.)

Mr. Fairfield: I have no further testimony of

this witness.

The Court: Any cross-examination?

Mr. Fairfield: Is Mr. Kennedy here?

Mr. Gleaves: No. If counsel is looking for

someone from the road department, there is a rep-

resentative who was at all times present. [21]

Mr. Fairfield: Mr. Gill?

Mr. Gleaves: Yes.

Mr. Fairfield: May I call Mr. Gill, then?
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KENNETH E. GILL
called as a witness on behalf of plaintiff, having

been first duly sworn, was examined and testified

as follows:

The Clerk: Will you state your name to the

court %

The Witness: Kenneth E. Gill.

The Court: Called as an adverse witness?

Mr. Fairfield : Called as an adverse witness.

Direct Examination

By Mr. Fairfield:

Q. You are employed by the County of Los An-

geles ; is that correct, Mr. Gill ? A. Yes, sir.

Q. Just what is your position there?

A. I am> a civil engineer in the County Road
Department.

Q. Who is your superior officer, Mr. Gill?

A. At the present time?

Q. Yes.

A. Mr. Sam R. Kennedy is the Road Commis-

sioner.

Q. Are you familiar with Mr. Kennedy's signa-

ture? A. Yes, sir. [22]

Q. I wish to show you Plaintiff's Exhibit 7 for

identification and ask you if that is his signature.

A. Yes, that is his signature.

Q. Have you a copy of that letter in your file,

Mr. Gill? A. I presume so.

Mr. Fairfield : I would like to offer this as Plain-

tiff 's Exhibit 7 in evidence.



62 H. Gregory Brilliant vs.
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Mr. Gleaves : I object on the ground, in the first

place, that it is immaterial; and, secondly, there is

no indication as to what possible bearing it has in

this case. Inasmuch as it was addressed to me, I

would be perfectly happy to honor counsel's request.

Mr. Fairfield: In that particular portion of the

letter which states, "The Road Department would

be reluctant to be required to complete the street

work. However, since the amount of the bond is

known to be insufficient at this time, it is requested

to review the information and take what action may
be indicated," only to show that the Road Depart-

ment did not want to do the work.

Mr. Gleaves: That is utterly immaterial to the

responsibility of the subdivider to fulfill the agree-

ment.

The Court : Pass it up, please.

(Document handed to the court.)

The Court: Objection sustained. I see no rele-

vancy. [23] You might reoffer it, if it turns out at

a later time that you have the jigsaw puzzle solved

with the exception of one piece missing, and this

might be that piece.

Mr. Fairfield: I have no further questions of

this witnesss.

Mr. Gleaves: No questions.

The Court : You had better remain in attendance,

Mr. Gill. They might change their minds.

Mr. Fairfield: If the Court please, I have made
certain requests from the County for admissions,
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and I have heard nothing from them, and so I pre-

sume they are admitted.

The original is in the file, and I would like to offer

that as plaintiff's exhibit next in order. These are

requests for admissions from the County and re-

quests for admissions from Harvey Construction

Company.

The Court: You better read them in. Read in

the ones you rely on.

Mr. Fairfield : As to the County itself, that each

of the following statements is true:

*' (a) That County of Los Angeles did on or

about the 17th day of October, 1949, receive

from Flintridge Heights, Inc., the sum of $18,-

000;

''(b) That no portion of the said $18,000

was expended or in any way spent by the

County of Los Angeles
; [24]

''(c) That the said sum of $18,000 is still in

the possession of the County of Los Angeles

;

"(d) That the County of Los Angeles did

no work whatsoever nor make any improve-

ments on Tract 14269."

Mr. Gleaves : Those are admitted to be true.

However, letter (d), as far as being an evidentiary

fact is concerned, we would object to any such

admission being received in evidence, for the simple

reason that it has no relevancy in this case.

The Court: Do you object to the request for ad-

missions ?

Mr. Gleaves: I did not. I merely am objecting
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to the materiality of the adraission. The fact is

true, but it has no bearing on the case ; and on that

basis I am objecting to its introduction into evi-

dence.

The Court : Without deciding that it has a bear-

ing on the case, it is difficult for me to see that it

has, but it is also difficult for me to see that it defi-

nitely has not. As I have commented before, we will

have to defer this to see what the combination of

these things might develop as a complete picture.

While this does not look like a piece of our jigsaw

puzzle, it might conceivably be.

Mr. Grieaves: If the court wishes to take these

pieces in as fragmentary pieces of evidence, I don't

object to that, but it has no relevancy. [25]

The Court: If it has relevancy, the court does

not see it. It appears that this is within the border-

line where some relevancy might later be attached,

but for provisional consideration.

Mr. Fairfield: It seems to me it is very, very

material and does go to a very, very relevant por-

tion of the issues here.

The County has certain funds in its possession

as a surety, and the law is quite clear that it was

incumbent on them under the circumstances, when

a subdivider failed to perform its responsibilities

under the contract, for the County to undertake

those particular duties and then charge it to the

surety. They have done that.

It is incumbent on us to prove they didn't do any

work and that is precisely what we have here, that

they did no work.
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So, under the circumstances, not having done any

work and having sustained no damages, we are

entitled to the refund.

If they did the work and, say, expended $14,000,

we would be entitled to $4,000; but if they did the

work and, say, expended $20,000, we would be in-

debted to them for $2,000.

The question is : Did they do any work ? And this

particular admission is extremely important and

relevant to the [26] issues for that reason.

The Court : It is in evidence ; we will consider it.

Mr. Fairfield: I will get the request for admis-

sions in from Harvey.

''(a) On or about the 15th day of October,

1949, Harvey Construction Company did lend

to Flinti:idge Heights, Inc., the sum of $18,000.

"(b) That on or about the 15th day of

October, 1949, Flintridge Heights, Inc., exe-

cuted a note and trust deed in the sum of

approximately $18,000 on its property described

as Tract 14269, and that the Harvey Construc-

tion Company was a beneficiary of said note

and trust deed."

I might add, these were submitted to counsel be-

fore I received their answer. Since that time we
have gotten the note and trust deed in.

''(d) No part of said loan of said $18,000

as hereinbefore set forth was ever repaid to

the Harvey Construction Company, and Flint-

ridge Heights, Inc., was in default of its pay-

ment under said note.
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''(h) That the Harvey Construction Com-

pany did no work whatsoever of any type or

nature on Tract 14269."

And:

''(i) That the Harvey Construction Com-

pany did not install any curbs, pavings, oi

grades whatsoever [27] on Tract 14269."

Plaintiff rests.

Mr. Gleaves : On behalf of defendant County of

Los Angeles we move the court at this time to dis-

miss the complaint as against the defendant County

under Rule 41 (b) on the ground that plaintiff has

shown no right for the return of the money.

(Thereupon argument was presented on be-

half of the motion by counsel for the County

of Los Angeles.)

The Court: Motion denied.

Mr. Gleaves: We will call Mr. Gill for the de-

fendant County of Los Angeles.

KENNETH E. GILL
called as a witness on behalf of defendant County

of Los Angeles, previously sworn, testified as fol-

lows:

Direct Examination

By Mr. Gleaves:

Q. Mr. Gill, you previously testified as to your

present occupation as a civil engineer in the Road
Department of the County of Los Angeles?
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A. Yes, sir.

Q. Were you in that capacity in October, [28]

1949? A. Yes, sir.

Q. Are you aware of the agreements and the

circumstances leading up to that agreement between

the Flintridge Heights, Inc., the subdivider, and

the County of Los Angeles? A. Yes, I am.

Q. Did you have any part in working with the

subdivider in the preparation of the plans for the

proposed tract?

A. Yes, sir; they came in to me for checking

and for handling.

Q. Mr. Gill, at any time, to the best of your

knowledge, did the County approve in any way a

26 feet width of the streets in the subject tract?

A. No, it did not.

Q. Are you familiar with any circumstances in-

volving a proposal for a 26-foot width in this tract ?

A. At the time the tract was presented, there

was considerable argument about it, and about the

use of curbs on that particular road; but the Road

Commissioner decided against anything deviating

from our standard of curbs, 30 feet between curbs.

Mr. Fairfield: I move to strike that part of the

answer dealing with what the Road Commissioner

decided.

The Court: Will you read the answer, Mr.

Sherry ?

(Answer read.) [29]

The Court: I don't think you can establish the

decision of the Road Commissioner in that way.
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The motion to strike that part of the answer,

beginning with the words ''but the Road Commis-

sioner decided," and everything following there-

after, is granted.

Q. (By Mr. Gleaves) : To your personal knowl-

edge, Mr. Gill, was any approval ever given to allow

26-foot width streets in the tract?

A. No, there was not.

Q. Mr. Gill, are you familiar with the physical

surface of the tract in question as of the present

time? A. Yes, I am.

Q. Were you familiar at the time the agreement

was entered into, which was in October, 1949?

A. Yes, I was.

Q. Were there any street improvements what-

soever ever done upon that tract subsequent to

October, 1949?

A. The subdivider did some rough grading on it.

Q. What is the condition of that rough grading

at the present time, if you know?

A. In very bad condition.

Q. Mr. Gill, I show you three snapshots and ask

you if you can tell me what they are, please?

A. These show conditions on the

Mr. Fairfield: Just a minute. That was not the

question. [30]

Mr. Gleaves: I believe it was.

The Court: I think he is undertaking to tell

what they are pictures of. Is that what you are

asking ?

Mr. Gleaves: Yes.
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The Court: Just tell what they are pictures of.

The Witness: They are pictures taken up on

this tract under consideration.

Q. (By Mr. Gleaves) : Mr. Gill, do those pic-

tures correctly depict the condition of any part of

the roads in the subject tract at the present time,

to the best of your knowledge?

Mr. Fairfield: I object to that. He cannot inter-

pret those pictures. They are not in evidence. If

they were in evidence, he could explain them. I

think a foundation should be laid before allowing

them in evidence.

Mr. Gleaves: I am laying a foundation.

Mr. Fairfield: Let's get the photographer and

the time

Mr. Gleaves: Just a minute. I am asking if

these pictures correctly depict the condition of the

road at the present time, and if his answer is yes,

I believe a sufficient foundation is laid for them.

The Court: Objection overruled.

Q. (By Mr. Gleaves) : Will you answer, please?

A. Yes, they do.

Mr. Gleaves: We will offer those in evidence

as [31] defendant County's exhibit next in order.

Mr. Fairfield: That is objected to, if the court

pleases, on the ground no proper foundation has

been laid.

The Court: Wherein is the foundation defec-

tive?

Mr. Fairfield: First of all, he has to lay the

foundation as to when they were taken, the time,
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the place, and the circumstances. I will admit that

the photographer is essential in certain instances,

but he can testify to what he knows, if that is the

premises, and that will eliminate having the pho-

tographer. We don't know when those pictures

were taken.

The Court: It doesn't make any difference. He
says that is how the premises look now; that would

be thirteen minutes after eleven o'clock on this day

in June.

I don't suppose he is speaking with that exacti-

tude; but as of the current time it looks the way

it does in the picture. He can testify as to how it

looks at this time. Instead of giving a word picture,

he gives us a physical picture.

I think it is admissible. It might be rather weak

as of the present time, on this 4th day of June,

being rather remote from the twelve months ' period

within which performance was to be had, but I

think the weight to be given as of the appearance

today is a different matter. However, that is as to

weight rather than as to admissibility. [32]

The objection is overruled.

The Clerk: Defendant's Exhibit A.

(The photograph was thereupon marked De-

fendant's Exhibit A and was received in evi-

dence.)

Mr. Gleaves: In response to your Honor's ques-

tion whether or not the land had been disrupted or

whether there was a road in there was my purpose

in drawing this to your attention.
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Q. Mr. Gill, directing your attention to the

agreement between the subdivider and the County,

which recited that the estimated cost of improve-

ments of the streets in this tract was $18,000, as

of what time was that estimate made?

Mr. Fairfield: The agreement speaks for itself.

Mr. Gleaves : I asked him what time the estimate

was made.

Mr. Fairfield: It is right in there.

The Court: That is just a comment, Mr. Fair-

field, and does not call for any ruling, unless you

are making an objection.

Mr. Fairfield: Yes; it is objected to on the

ground the agreement itself is the best evidence.

The Court: The question does not relate to the

agreement. It relates to the time of making an

estimate. Is that right?

Mr. Gleaves: That is right; that is my ques-

tion. [33]

The Court: The objection is overruled.

The Witness: The estimate was made on Octo-

ber 13, 1949.

Q. (By Mr. Gleaves) : At the present time, Mr.

Gill, would that estimate cover the cost of the street

improvements, in your opinion?

A. No, it would not.

Mr. Fairfield: That is objected to. There is no

materiality to that question.

Mr. Gleaves: Mr. Fairfield raised the question

the County has been in no way damaged here, and

I believe this would be pertinent to that point.
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Mr. Fairfield: That is just the point. My testi-

mony on that was excluded. If he wants to bring

in the evidence the County has done no w^ork and

contemplated doing no work, as I attempted to with

Plaintiff's Exhibit 7 for identification, then his

question would be in order; but having pushed me

out, I don't think he is privileged to come in.

If he wants to let that exhibit in, I think the

question is a proper one.

Mr. Grleaves : On the contrary, in the first place,

it is a matter of law, and neither the witness nor

myself could bind them as to what was contem-

plated; secondly, under this particular case, if the

court please, the statement is made that there was

a showing of damage to the County in that [34]

instance by reason of the failure to complete the

improvements ; and if nothing more, there would be

at least $18,000 in the face of the agreement.

In addition to that, there is certain other damage

due to rising prices.

The Court : What was it that you did to plaintiff

to keep him from proving there wasn't any damage?

Mr. Gleaves: I objected to the relevancy of the

letter to any issue in the case because the letter had

nothing to say as to the point of damage.

Mr. Fairfield: That letter, Plaintiff's Exhibit 7

for identification, refers to the fact that the County

did not want to do any work. Mr. Gleaves has put

the case very, very nicely for the plaintiff. He said

if they would suffer damage—future conjunctive

—
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which is a great difference from saying they did

suffer damage.

If they came in showing that their damages were

so much because they built a road and it cost so

much, there is no question about it; but the fact

that it would cost more and they refused to do it,

they have definitely established the fact that they

have not suffered, and established no damage what-

soever.

That is our case precisely.

The Court: Suppose they have the legal obliga-

tion, once work is commenced on the subdivision,

and I cannot get [35] out of the case that they are

relying upon that, they have damage unless some

work was commenced. It might be there, but if it

is, it is thereby dicta.

Suppose they have established that they have to

go in and do work in order to preserve the property

from becoming a menace of some kind, or suppose,

even, that the record is bare on that, or that the

record is to the contrary, but that they have a legal

obligation by reason of having accepted the sub-

division to go ahead and do it; what their intent

might be as evidenced by Exhibit 7 wouldn't mean
a thing.

Mr. Gleaves: That is my point: There is a dis-

tinction between the conditioning liability for the

streets and the intention to improve—they might

never improve—but the County would run the risk

of persons being damaged or injured by the street.

The Court: It is not uncommon in the history
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of Los Angeles County to find the County having

an obligation and refusing to recognize it.

Mr. Cleaves: I object to that as immaterial, if

the Court please.

The Court: Let me see that letter again.

(Document handed to the Court by the

clerk.)

The Court: If this letter were written between

*'X" Company and its attorney, it would be privi-

ledged, wouldn't it? [36]

Mr. Cleaves : It would be, and it is a point they

haven't considered.

The Court: Is it privileged as between the

County and the County counsel?

Mr. Cleaves : As a matter of fact, that letter was

solicited by me in preparation of this case, to find

out what the situation was as far as anyone knew.

Mr. Fairfield : Due to the fact that it is a public

letter, there is no privilege, because we were fur-

nished with a copy of it.

Mr. Cleaves: We didn't particularly care to hide

anything in the letter.

The Court: It is at the most an interdepart-

mental communication, and it is not a letter on

which anyone relied in the transactions which

brought the parties before the court.

It is a letter dated May 29, received by the

County counsel on June 5, both dates being in 1951,

after the expiration of the 12 months' period.

Mr. Cleaves: Yes, that is correct.
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The Court: It is a letter reviewing what Sam
Kennedy, the Road Commissioner, thinks about the

transaction, and stating his reluctance. It does not

even state a refusal.

"The Road Department would be reluctant

to be required to complete the streets. [36-A]
"However, since the amount of the bond is

known to be insufficient at this time, it is re-

quested you review the information and take

what action may be indicated."

That is just a letter from a client to his lawyer,

telling him of his reluctance to do something that

he might have an obligation to do.

I don't see that the exclusion of this letter. Ex-

hibit 7 for identification, is applying one test to

the plaintiff and another to the defendants.

I think the objection should be and is overruled.

It has been some time now since we heard the

question. Mr. Sherry, will you read the last ques-

tion, please?

(Question read by the reporter as follows:)

"Q. At the present time, Mr. Gill, would

that estimate cover the cost of the street im-

provements, in your opinion?

"A. No, it would not."

Q. (By Mr. Gleaves) : Have you prepared in

the Road Department for the Road Commissioner

an estimate of the cost of improving these roads

to specifications at this time?
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A. I prepared an estimate at the time we heard

about it going into bankruptcy, and an estimate was

sent to the County counsel.

Q. I show you a list of figures and ask you to

say [37] what that is, please.

A. That is the estimate I prepared at that time.

Q. What was the approximate date of that, or

the exact date, if you know?

A. That is September 17, 1951.

Q. Does the figure $27,817.80 represent that cost

as of that date, of improving these streets'?

A. It does.

Mr. Gleaves: I offer that as defendant County's

next exhibit in order.

Mr. Fairfield: That is also a letter from a client

to an attorney.

Mr. Gleaves: That is my point.

Mr. Fairfield: I object to it being offered into

evidence.

The Court: You had better state all the grounds

of your objection, and I will consider them all.

Mr. Fairfield : No, let it go in.

The Court: The objection is withdrawn?

Mr. Fairfield: Yes.

The Court: Admitted.

The Clerk: Defendant County of Los Angeles

Exhibit B.

(The document referred to was marked
Defendant's Exhibit B and was received in

evidence.)
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The Court: I can think of a lot of objections,

but I [38] am not going to try anyone's lawsuit for

them.

Q. (By Mr. Gleaves) : Recalling again, Mr.

Gill, the present condition of the road in this tract,

would you describe it to the Court, the physical

condition of the road—what is there?

Mr. Fairfield: I would like to know when.

Mr. Gleaves: I said at the present time.

Mr. Fairfield: I object as too remote.

The Court: It is too remote, unless there be

some foundation laid, something to show that the

time as of today is relevant.

The objection is sustained, but it would be easy,

I think, to lay a foundation so it would be ad-

missible.

Q. (By Mr. Gleaves) : Mr. Gill, when was the

rough grading done by the subdivider to which you

have previously referred?

Mr. Fairfield: If he knows. I object to the form

of the question. There has been no foundation laid

that he has any knowledge of it.

The Court: I will voir dire him a bit.

Do you know?

The Witness: Yes, sir.

The Court: Were you there?

The Witness: Yes, sir.

The Court: Objection overruled. Read the [39]

question, Mr. Sherry.

(Question read by the reporter.)
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The Witness : A large part of it was done before

the tract went to record, but a considerable amount

has been done since that time.

Q. (By Mr. Gleaves) : When you say a consid-

erable amount has been done since that time, do

you know the dates, roughly or exactly?

A. I would say during the year 1950; the tract

went to record in October, 1949, and from then on,

including 1949 and 1950, the subdi\i.der was doing

additional rough grading.

Q. Do you know whether any rough grading has

been done on that street in that tract subsequent to

1950 by anyone?

A. I couldn't set the exact date as to when the

subdivider stopped doing work on it.

Q. Has any work been done by the County since

that time, do you know? A. No, sir.

Mr. Gleaves: I have no further questions.

Cross-Examination

By Mr. Fairfield:

Q. Mr. Gill, I want to show you Plaintiff's Ex-

hibit 5, [40] which contains the specifications at-

tached to the agreement, and ask you to point out

for me wherein, in these specifications, it has any-

thing to do with the road. A. They do not.

The Court: What does determine the width of

the road? Where is there something of record

which determines the width of a road in a sub-

division of this kind?
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The Witness: The profile and plan which was

submitted by the subdivider and his engineer

showed those details. They were returned to the

subdivider and we don't have them in the County

files.

The Court: Were they accepted by the County

before being returned?

The Witness: There were preliminary profiles

and plans which were sent back for details.

The Court : Was any action taken by the County

Road Department by way of either approval or

rejection?

The Witness: They were finally approved be-

cause they were not in such shape as to warrant

approval.

The Court: They were not finally rejected,

either, I take it?

The Witness: No, sir.

The Court : What you are telling us is that they

were sent back for further detail?

The Witness : That is right. [41]

Q. (By Mr. Fairfield) : Mr. Gill, do you know
when those plans were sent back for additional

work?

A. They first came on 6/13/49. They were sent

out on 7/30/49. They came in on 9/22/49, and were

taken out the same day. They came in again on

10/24/49 and were in our possession at the time we
sent the letter to the Board, recommending the

acceptance of the tract.

Then they were taken out on the 26th of October.
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They came in again on November 1, 1949, and on

November 2nd were taken out.

Q. When you say "taken out," Mr. Gill, do you

mean that they were sent back to the subdivider

for further work on the plans?

A. That is right.

The Court : What finally happens if a subdivider

gets to the point where you understand and he

imderstands what is to be done? Is there a paper

of some kind filed or is something done with his

plans? Is a stamp put on something?

The Court: The original plans come in, the

tracings, and are approved by the County Road

Commissioner by signature when they are com-

pleted and in shape to do so.

The Court: Then what happens?

The Witness : They go into our files in the Eoad
Department.

The Court: Do they become a permanent record

of the [42] County Road Department?

The Witness: Yes.

The Court : From what does the subdivider work

then?

The Witness: The contractor furnishes us blue-

prints of these tracings to be given to the inspector

and the contractor.

The Court: Does the contractor get anything

from the County indicating their approval of his

plans ?

The Witness: He gets a print of these signed

plans.



1^

Harvey Construction Co., etc. 81

(Testimony of Kenneth E. Gill.)

The Court: That is what you meant when you

refer to blueprints?

The Witness: Yes.

Q. (By Mr. Fairfield): Mr. Gill, what I am
trying to ascertain is when you stated they were

taken out, by that you meant there had to be addi-

tional work done on the plans; is that correct?

A. That is correct.

Q. I think your record indicates it was taken

out on October 26th; is that correct, sir?

A. That is right.

Q. And they were taken out for additional work

to be done on the plans? A. Yes.

Q. They were taken out on November 2, 1949;

is that right? A. That is right. [43]

Q. That is for work to be done on the plans?

A. Yes, sir.

Q. There is no question in your mind regarding

those dates at all, is there, Mr. Gill?

A. No, I have a record of them.

Q. Is that the record you have in your hand

there ?

A. This is simply a record kept in our book.

Q. Is that made by you, Mr. GiU?

A. Yes, sir.

Q. Is that in your handwriting?

A. Yes, sir.

Q. Were you using that to refresh your recol-

lection? A. Yes, sir.

Mr. Fairfield : I would like to offer this as plain-

tiff's exhibit next in order.
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Mr. Gleaves : May I ask on what ground counsel

feels that can go in evidence?

Mr. Fairfield: Yes. His testimony is in there,

and I want to show they are records done in the

ordinary course of business, done in his handwrit-

ing by him. Those dates are important because they

are dates after the entering into of the agreement

when he sent the plans out for additional work.

Mr. Gleaves: What file do you want?

Mr. Fairfield: Just a piece of paper from which

he [44] testified.

The Court: The witness has used a piece of

paper to refresh his recollection. One of the rules

in the Federal Courts is that the adverse party may
offer what was used to refresh his recollection, al-

though the party who called him may not.

Mr. Gleaves: I thought he had a large file, but

he has only one sheet.

The Court: If you need it, Mr. Witness, a

photostat may be substituted. If you do not have a

photostat now, the clerk has the facility for photo-

stating.

The Witness: There is additional information

on this which is necessary in our work over there.

The Court: If he wants it in evidence, he wants

the whole page, I take it.

It will be admitted in evidence. Mr. White, is it

possible for the Clerk's office to photostat this dur-

ing the day?

The Clerk: I don't know how busy they are,

your Honor.
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The Court : How soon do you need it ?

The Witness : Within a day or two.

The Court: It will be possible to have it done

within that time.

The Witness : There is additional information.

The Court: In addition to what you have given

here? [45]

The Witness: Yes.

The Court: It may be admitted in evidence.

The Clerk: Plaintiff's Exhibit 8.

(The document referred to was marked

Plaintiff's Exhibit No. 8 and was received in

evidence.)

Q. (By Mr. Fairfield) : Mr. Gill, have you also

in your file a letter from Howard Holmes, an engi-

neer doing business as the City Engineering Com-

pany? Is that letter in your file?

A. There is a letter signed by Mr. Holmes.

Whether it is the one you refer to, I wouldn't know.

Q. The one I refer to is the one in which he

makes certain estimates regarding the paving. Does

that refer to that, Mr. Gill?

Mr. Gleaves: Here it is, counsel; a photostat

copy.

Mr. Fairfield: I would like to offer this in evi-

dence, Mr. Gleaves.

Mr. Gleaves: No objection.

The Court: Admitted.

The Clerk: Plaintiff's Exhibit 9.
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(The document thereupon was marked Plain-

tiff's Exhibit No. 9 and was received in evi-

dence.)

The Court: May I see it, unless you need it for

questioning the witness?

Mr. Fairfield: Yes, I do. [46]
^

The Court: Let me see it first, then.

Mr. Fairfield: Counsel wants to see it. 1

The Court: I want to see it, too. I am the one

that has to decide the case. You don't want his

opinion, do you?

Mr. Fairfield: No, sir.

Q. Mr. Gill, I wish to show you Plaintiff's Ex-

hibit 9 and ask you if you have a copy of that letter

in your file? A. Yes, I have.

Q. Did you consider those estimates at the time

that you made your computation as to the cost of

grading and paving as evidence by Defendant's

Exhibit B?
A. This estimate was turned in on October 10,

1949, by Howard H. Holmes, who was the engineer

for the subdividers in that tract.

Q. That is correct; and the agreement entered

into between Flintridge and the bankrupt was, I

think, October 13, just three days later; is that cor-

rect—is that the 13th or the 17th, Mr. Gill?
j

A. The 17th.
*

Q. Now, Mr. Gill, I wish to call your attention

to Plaintiff's Exhibit 9, where it says, ''The amount

of paving is 122,000 square feet," and your com-
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piitation of the estimate is 103,500 square feet, and

I ask you where you got that figure?

A. That is taken from the length of the street

on the [47] recorded map.

Q. That map that you have recorded, Mr. Gill,

isn't it a fact it has paving there to the extent of

122,000 square feet?

A. The estimate made by Mr. Holmes was made

on the original map, but when it came in to the

Road Department the one branch of the road that

was shown on that original map was refused for

acceptance.

Q. When was that, Mr. Gill? A. When?
Q. Yes.

A. Before the map was recorded.

Q. When was the map recorded, Mr. Gill?

A. October 27, 1949.

Q. Mr. Gill, that was after the date of the agree-

ment, is that correct, that the map was recorded?

A. How was that?

Q. That was after the date of the agreement that

the map was recorded; isn't that correct?

A. Absolutely.

Q. As a matter of fact, Mr. Gill, there were two

maps that were submitted to your department ; isn 't

that correct?

A. I would say there are more than that.

Q. As a matter of fact, at one particular time

before yow had it designated as Tract 14269, it had
another tract [48] number; is that correct?

A. No, sir.
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Q. Never had another tract number ?

A. No, sir.

Q. Furthermore, Mr. Gill, it is a fact, is it not,

sir, that most of the work that was done on that

tract was done before October 27, 1949; isn't that

correct ?

Mr. Gleaves: I object on the ground it is not

certain when you say "most of the work." What
are you talking about?

Mr. Fairfield: Most of the road work, the road

work and grading.

Mr. Gleaves : Most of it had been done up to the

present time.

Mr. Fairfield : I understand there has been very,

very little done.

Mr. Gleaves: That is exactly what I am object-

ing to.

Mr. Fairfield : Let me rephrase it.

Q. Mr. Gill, there was work done prior to the

recording of the map ? A. I have so testified.

Q. Do you know to what extent the work was

done prior to the recording of the map?
A. I wouldn't know.

Q. Were you ever out at the property, Mr. Gill?

A. Many times. [49]

Q. ^Tien was the last time you were out there?

A. Two weeks ago last Thursday.

Q. What was the time you were out prior to

that?

Mr. Gleaves: I object to this as being irrelevant.

Mr. Fairfield: I will rephrase the question.

Q. Mr. Gill, what was the reason you would be

going out there two weeks ago?
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Mr. Gleaves : I object to that as being irrelevant;

it has nothing to do with the issues of this case.

The Court : We have to hear it in order to know.

The objection is overruled.

The Witness : Just interested in the present con-

dition of the tract.

The Court: What he wants to know is whether

you went out there in preparation of this trial.

The Witness: No, sir.

Q. (By Mr. Fairfield) : As a matter of fact,

two weeks ago you knew this case was coming on

for trial at this time; isn't that so?

Mr. Cleaves: I object to the question as having

no possible bearing on the issues.

The Witness: I was informed of the fact on

May 22.

Q. (By Mr. Fairfield) : As a matter of fact,

about two weeks ago I had a conversation with you

about taking

The Court: Just a moment, please. You went

right on [50] before I could rule on the objection.

Perhaps I was slow, and when I am slow there is

probable cause to believe there is merit in the evi-

dentiary situation with which we have to deal.

The immediate objection is overruled.

Mr. Fairfield: I will withdraw the question.

Mr. Gleaves: I object to further questions along

this line that have no bearing on this case.

Mr. Fairfield: I have another question along

that line.

The Court: Ask it.
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Q. (By Mr. Fairfield) : Mr. Gill, when was the

last time you were out there prior to two weeks ago ?

Mr. Gleaves: I object to the question as having

no possible bearing on the issues of this case.

The Court: It sounds like a preliminary ques-

tion. If he was there, he is probably going to ask

him what he saw or did.

Mr. Fairfield : No, sir. The purpose of my ques-

tion is entirely different from that.

The Court: We will overrule the objection.

Mr. Fairfield : Does your Honor want me to dis-

close the purpose?

The Court: No. You did not care to do so and

I did not ask you. [51]

Mr. Fairfield: I have no objection to disclosing

the purpose of the question. The purpose of it is

to show his testimony was he went out two weeks

ago merely in the interests of the case, as he put it,

and I want to show when he went out prior to that

time he really had no interest in the case, and so

I want to show he is a biased witness.

The Court: It doesn't make any difference

whether he feels that

The Witness (Interrupting) : I didn't say I

went out in the interests of the case.

The Court: You said you went out in the in-

terest of the tract or the Road Department.

The Witness: Correct.

Mr. Fairfield : Mr. Gill is correct. I apologize.

Q. The next question is, Mr. Gill, when did you

go out to the tract prior to two weeks ago ?
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A. I think the last time prior was in March or

April.

Q. Of this year? A. Of this year.

Q. Did you take these photographs of the prem-

ises at the time you were out there?

A. No, sir.

Q. Did you ever see these pictures before?

A. I don't know whether I did or not.

Q. Do you recall, Mr. Gill, you have testified

that that [52] represents a condition of Tract 14269

at the present time, and I want to ask you, Mr. Gill,

sir, how can you identify any portion of that as

Tract 14269?

A. Because in March or April I went over the

property very thoroughly, and they also looked it

over to a great extent two weeks ago.

Q. Now, Mr. Gill, what on that photograph

causes you to recall that as Tract 14269?

A. The washed-out condition.

Q. Is that the only time you have seen a condi-

tion like that? A. Not with those contours.

Q. Have you been up to Benedict Canyon lately?

A. No, sir.

Mr. Gleaves: I object to this line of questioning.

If Mr. Fairfield is questioning the fact that these

streets are there, or in the extremely washed-out

condition, I don't know, but is there any serious

doubt that the streets don't look like that up there?

Mr. Fairfield: I have never been there.

Mr. Gleaves: You have never been there your-

self?
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Mr. Fairfield: I have never been there.

The Court: The present objection is overruled.

But I think you either ought to get somewhere with

this shortly or do it in some other way. [53]

Mr. Fairfield : Withdraw the question and go on

to another phase of it.

Q. Mr. Gill, just one other question: In 1950,

October of that year, the County was in a position

to complete the road work; is that correct, sir.

Mr. Gleaves: I object to that as calling for the

conclusion and opinion of the witness. The question

is also uncertain.

Mr. Fairfield: He brought that out on direct.

The Court: Read the question, Mr. Sherry.

(Question read by the reporter.)

The Court: Objection sustained.

Q. (By Mr. Fairfield): Mr. Gill, did the

County at any time ever make any effort to do any

of the road work in Tract 14269 1

Mr. Gleaves: I object to the question as calling

for the conclusion of the witness. He is not quali-

fied to answer.

The Court: Sustained.

Mr. Fairfield: If the Court pleases, I think he

brought out on direct examination the fact that the

County had made an estimate of the amount of cost

that it would take and that the estimate is greater

now than it was at that time of the original $18,-

000. I think I have a right to query if he ever at-

tempted to do any of the work.
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The Court: We are dealing with obligations

rather than [54] performance insofar as the

County's right to hold this money, if it has the right

is concerned.

Mr. Fairfield: I have no further questions.

Mr. Gleaves: Mr. Fairfield, will you stipulate

the Board of Supervisors of this County did accept

the final map of this tract ?

Mr. Fairfield: Now, Mr. Gleaves, you have put

me in this particular position: Will you give me a

date on that?

Mr. Gleaves: No, I cannot give you a date be-

cause I don't have it here, but it was sometime in

October, 1949.

Mr. Fairfield: I don't know, because the agree-

ment is dated October 17th, and Mr. Gill 's testimony

has been to the effect that there have been changes

made subsequent to the agreement.

I don't know unless I get a date about acceptance

that I can go along with you on that.

I will take your assurance there was an acceptance

by the Board of Supervisors, but if you will give

me a date and you tell me that is the date it was

done, I will so stipulate.

Mr. Gleaves : Will you stipulate it was accepted

prior to October, 1949, the date on which it was re-

corded, and that date is already in evidence?

Mr. Fairfield: My interpretation would be it was

accepted on the 17th day of October, if it was ac-

cepted at all, because that is the date of the agree-

ment. [55]
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Mr. Gleaves: We can stipulate to that.

Mr. Fairfield: If you will show me that is the

date, I will go along.

Mr. Gleaves: I assure you it would have to be

accepted prior to October 27, prior to the recording,

and that fact and date are already in evidence.

Mr. Fairfield: Mr. Gleaves, it seems to me it

would be a simple matter to make a telephone call

and have them take a look at the minutes and get

the date. I think the date is very, very important.

The Court: Step into our library and we will

wait for you. It won't take that long, will it, Mr.

Gleaves 1

Mr. Gleaves: No, your Honor.

(Mr. Gleaves thereupon left the courtroom,

returning in five minutes.)

Mr. Gleaves: I have just been informed that

the Board accepted this tract on October 25, 1949,

by one of the clerks for the Board of Supervisors.

Will you stipulate to that?

Mr. Fairfield: We will stipulate to that.

Redirect Examination

By Mr. Gleaves

:

Q. Mr. Gill, in your official capacity are you

familiar with the procedure followed by the Road

Department in [56] October, 1949, insofar as the

approval of plans and profiles of proposed subdivi-

sions are concerned ? A. Yes, sir.

Q. Were you familiar with the transactions in-
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volved in this particular tract % A. Yes, sir.

Q. It has been stipulated in the case that the

tract was accepted by the Board and dedication of

the streets accepted on October 25, 1949.

At that time to the best of your knowledge had

any agreement been reached between the County

Road Department and the subdivider as to the ex-

tent of the streets ?

Mr. Fairfield: I object to the question. The

agreement speaks for itself.

The Court: Sustained.

Q. (By Mr. Gleaves) : It has been testified these

documents were handed back and forth for some

time between the subdivider and the County. Did

the subdivider to your knowledge ever submit plans

that were approved by the Road Commissioner as

to the streets in this tract ?

Mr. Fairchild: I object to the question as am-

biguous.

The Court: Read the question, Mr. Sherry.

(Question read by the reporter.)

The Court: Do you understand the question *?

The Witness : Yes. [57]

Mr. Fairfield: I was under the impression the

Board of Supervisors had to accept that.

The Court: I suppose this would be a pre-

liminary approval. It is not offered as evidence of

what the Board would do, but merely, like here, you

have to get in the courtroom before you can try your

case.
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Q. (By Mr. Gleaves) : In terms of Plaintiff's

Exhibit No. 1, what actual plans and specifications

were on file with the Road Department ?

The Court : The objection is overruled.

The Witness: He submitted plans which were

never completed and approved by the Road Com-

missioner.

Mr. Cleaves : I have no further questions.

Recross-Examination

By Mr. Fairfield

:

Q. The plans he submitted were never completed

or approved by the Road Commissioner 1

A. I so testified before.

Q. Didn't you testify before, Mr. Gill, that you

did approve a set of plans which was forwarded on

to the Board of Supervisors ? A. No, sir.

Mr. Fairfield: We have no further questions.

The Court : Anything further ? [58]

Mr. Gleaves: Nothing further.

The Court : Anything further ?

Mr. Fairfield: No. How about the Harvey Con-

struction Company? They are also a defendant in

this case.

The Court : I am looking at them.

Mr. Johnson : I have some evidence.

The Court: We will continue this case until to-

morrow morning at 9 o'clock.

(Whereupon an adjournment was had to Fri-

day, June 5, 1952, at 9 :00 a.m.) [59]
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Friday, June 5, 1952. 9:00 A. M.

The Clerk: No. 13759-T, H. Gregory Brilliant,

as Trustee of the Estate of Flintridge Heights, Inc.,

bankrupt, Plaintiff, vs. Harvey Construction Com-

pany and County of Los Angeles, Defendants.

The Court: We were about to hear the case of

the Harvey Construction Company.

Mr. Johnson: Yes, your Honor. I call Mr. Har-

vey, please.

E. C. HARVEY
recalled as a witness on behalf of defendant Harvey

Construction Co., previously sworn, testified as

follows

:

Direct Examination

By Mr. Johnson:

Q. Mr. Harvey, I believe you were sworn yes-

terday. A. Yes.

Q. Mr. Harvey, are you an officer of the Harvey

Construction Company? A. Yes.

Q. What office do you hold %

A. Vice president.

Q. What office did you hold in October, 1949?

A. President. [60]

Q. As an officer of the corporation, are you

familiar with its business transactions ?

A. Yes.

Q. And its contracts'? A. Yes.

Q. What is the business of the Harvey Construc-

tion Company?

A. Installation of street paving, general street

work.



96 H. Gregory Brilliant vs.

(Testimony of E. C. Harvey.)

Q. About how many jobs per year does this

company perform in the installation of streets'?

A. Between a hundred and a hundred and fifty,

I would say.

Q. Have you had any personal experience with

subdivisions ?

A. We have probably put on 50 to 75 subdivi-

sions in the last ten years.

Q. Are you familiar with the terms of the con-

tract between Harvey Construction Company and

Flintridge Heights, Inc., dated October 17, 1949,

and filed as Plaintiff's Exhibit No. 2 <?

A. Yes.

Q. At the time of entering into that contract, did

you see a profile approved by the County of Los

Angeles "?

A. No; we received profiles that they hoped to

get approved.

Mr. Fairfield: I move everything after ''No" be

stricken. [61]

The Court: The answer "No" will stand. The

remainder is stricken.

Q. (By Mr. Johnson) : I show you a profile

map which purportedly bears the signature of Mr.

McClean and Mrs. Bertha A. Germon. Was this

presented to you by Flintridge Heights, Inc., at

the time you entered into the contract ?

A. Yes.

Q. On which profile it states, "Construction,

standard width of roadbed 30 feet."

A. That is right.

f

ll
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Mr. Johnson : I would like to offer this for iden-

tification only at this time.

The Court : It may be so marked.

The Clerk: Defendant's Exhibit C for identi-

fication.

(The document referred to was marked De-

fendant's Exhibit C for identification.)

Q. (By Mr. Johnson) : Mr. Harvey, if you had

no profile map approved by the County, how did

you arrive at the cost set forth in your contract?

A. Our contract was based on unit quantities at

a price per luiit for the installation of certain type

of improvements. Therefore, if there were more or

less, it would make no difference, only make the

contract more or less.

The contract also provided that if other things

were required, it would be paid by the owner, and

also stated if [62] the approved profiles, when re-

ceived by the County, had changes in the profile sub-

mitted to us, which you just showed me, that re-

sulted in additional cost, that they were to set ad-

ditional cost to be paid for by the owners.

Inasmuch as those things were in the contract

and it was not a flat sum, it was dependent on doing

certain things at certain prices ; it was not necessary

we have a profile. In fact, it was common practice

to make contracts that way just as it is common

practice to record maps before the County signs

the contract, and the contractor submits stuff to

the County sometimes a month or two later.
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Q. Do you know of your own knowledge of other

tracts where the map was recorded before the ap-

proved profile?

A. It is a common practice. I know of many
cases, and I have many tracts of our own and of

our customers ; in other words, the subdivider wants

the map recorded

Mr. Fairfield: Just a minute. I move to strike

everything after "I know of many cases," as not

responsive to the question.

The Court : Yes ; it may be stricken.

Q. (By Mr. Johnson) : Are you familiar with

the terms of the note and trust deed executed by

Flintridge Heights, Inc., in favor of Harvey Con-

struction Company, filed as Plaintiff's Exhibit 3?

A. Yes; but if I could refer to it—after all, we

handle [63] a good many notes. It is a long time ago.

If I could refer to it, I could be more accurate.

The Court : You are familiar with it, but you just

don't carry those things all in your memory?

The Witness: That is right, sir. This is a copy

of it.

The Court : What are you referring to 1 What is

the exhibit number ?

The Witness : 3.

Q. (By Mr. Johnson) : About the time of the

execution of the trust deed and note, did you ad-

vance the sum of $18,000 to Flintridge Heights,

Inc. ? A. We did this way

Q. Answer yes or no. A. Yes.

Q. At that time did you have any conversation
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with the officers of Flintridge Heights, Inc.?

A. Yes.

Q. Conversations concerning the $18,000 ad-

vanced by you, by the Harvey Construction Com-
pany'? A. The entire basis of the loan

Mr. Fairfield : Just a minute
;
yes or no.

The Witness : The question was, Did I have con-

versations ?

Q. (By Mr. Johnson) : That is correct.

A. The answer is "Yes."

Q. Can you tell us those conversations in regard

to the [64] advancement by the Harvey Construc-

tion Company of the $18,000?

Mr. Fairfield: If the Court please, that is ob-

jected to. It is all in the agreement itself.

The Court: Are you attempting to vary the

terms of the instrument, or are you attempting to

show the terms of the instrument ?

Mr. Johnson: I intend to show the intent of the

parties. There is an assignment I purport to offer.

Possibly I should do it now, which may be am-

biguous, and I can, I believe, show the circumstances

and intent of the parties at the time of the execution.

The Court: Introduce the document which is

ambiguous, first, so we will have a foundation.

Q. (By Mr. Johnson) : Mr. Harvey, at the time

on October 17, 1949, did the Flintridge Heights,

Inc., execute an agreement entitled "Assignment

and Deposit, Cash Bond " ? A. Yes.

Q. Is this a copy of it?
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A. Yes, this is a signed copy, assignment to us,

yes.

Mr. Johnson : I offer this.

The Court: Admitted.

The Clerk : Defendant 's Exhibit D.

(The document referred to was marked De-

fendant's Exhibit D and was received in evi-

dence.) [65]

Q. (By Mr. Johnson) : Mr. Harvey, the first

part of this document purports to be an assignment

of right, title and interest in and to the $18,000 by

Flintridge Heights, Inc., to the Harvey Construc-

tion Company. However, there is a subsequent para-

graph that states, "Flintridge Heights, Inc., au-

thorizes and requests the County pay the Harvey

Construction Company the sum of $18,000 upon

completion and acceptance of the streets.
'

'

Can you explain the second paragraph I

Mr. Fairfield : That speaks for itself. It is very,

very clear.

The Court ; Let me see it.

Mr. Johnson : The first part of it is an absolute

assignment of all right, title and interest in and to

the fund by Flintridge Heights, Inc., to Harvey

Construction Company.

The second paragraph purports to give a request

to the County in regard to the payment.

The Court: May I see it? What are you going

to undertake to show by the witness with respect to

this?
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Mr. Johnson: That it was an absolute assign-

ment by this witness of the funds.

The Court: It was intended as an absolute as-

signment without condition?

Mr. Johnson : Yes, your Honor. [66]

The Court: It appears on its face to be an as-

signment. It appears to assign the $18,000. Of
course, the right to the $18,000 was a condition

which would not ripen until some time in the future,

if at all. The second paragraph appears to be merely

a recognition of the fact that there are conditions.

Mr. Johnson: The point I am making, your

Honor, is that it is an absolute assignment of all

interest in Plintridge Heights, Inc., to Harvey Con-

struction Company. Whether or not the rights

would ever ripen to the sum of money does not mat-

ter for that particular problem, but if and when

they did, the Harvey Construction Company would

have rights to the bond.

In other words, it says when the streets are com-

pleted and approved; it doesn't say when they are

completed by the Harvey Construction Company.

In fact any other contractor could have the work

so far as this assignment is concerned.

The Court : What difference does it make to the

terms of this lawsuit ? They are suing you for funds,

as I get it, and from the evidence you don't have

the funds. Mr. Gleaves' client has them and is hold-

ing onto them. He says, ''Don't make me give them

back." You say, "Don't make me give them back.
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Furthermore, we don't even have them; we never

got them."

Mr. Johnson: If the plaintiff should be success-

ful and [67] the County of Los Angeles be ordered

to release the funds, I want them released to my
client. Our rights to the funds are subject to the

County of Los Angeles.

The Court : Is that what you are going to show ?

Is that the purpose of your pending question?

Mr. Johnson : Yes, your Honor.

The Court : We will hear it, then.

Mr. Fairfield: May I say something in connec-

tion with that?

The Court: Yes.

Mr. Fairfield: As soon as we have reduced to

writing the meaning and intent of the assignment,

any attempt by the witness to testify would be an

attempt to vary written documents which are now

in evidence, and I think the court should take cog-

nizance of Plaintiff's Exhibit 2.

It is there in writing agreed upon by the parties.

The Court: The court reconsiders its ruling, if

there was a ruling. I said we would hear it. I did

not say, ''Overruled," but I so intended. The court

now, however, sustains the pending objection.

Q. (By Mr. Johnson) : Mr, Harvey, at the time

the $18,000 was advanced by Harvey Construction

Company to Flintridge Heights, Inc., was there any

agreement other than in the written contract as to

the use of those funds 1

Mr. Fairfield: I object to any other [68] agree-

ment.



Harvey Construction Co., etc. 103

(Testimony of E. C. Harrey.)

The Court: That calls for a yes or no answer.

The objection is overruled.

The Witness: I think I would have to answer

that "No," Mr. Johnson.

Q. (By Mr. Johnson) : All right. Mr. Harvey,

do you recall signing a notice of default filed as

Plaintiff's Exhibit 4, and which was recorded Jan-

uary 25, 1951? A. Yes.

Q. Was there any further action taken by the

Harvey Construction Company in regard to the

foreclosure ?

A. No. When we signed a notice of default, the

Trustee

Mr. Fairfield: I move everything after **No" be

stricken.

The Court: Granted.

Q. (By Mr. Johnson) : Has the property been

sold at foreclosure % A. No.

Q. Mr. Harvey, have you been on the property

which is the subject of this suit?

A. Yes; the last time was the early part of

February, prior to February 12 and sometime after

the 1st of February.

Q. These pictures filed as Exhibit A, have you

seen those before? A. Yes; I took them.

Q. I have some additional pictures. Did you also

take [69] those?

A. They were all taken the same day, prior to

February 12 of this year.

Mr. Johnson: I would like to offer those addi-

tional photographs, your Honor.
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Mr. Fairfield: Objected to as having no proper

foundation as to time and circumstances.

The Court: The foundation is a little weak.

Q. (By Mr. Johnson) : Mr. Harvey, you stated

you were on the premises in February, 1952, is that

correct ? A. Yes.

Q. Was it during the daytime ? A. Yes.

Q. While you were there, did you take photo-

graphs of the property ? A. Yes.

Q. I presented you with some photographs. Are

those the photographs you took at that time "?

A. Yes.

Mr. Johnson : I would like to renew my offer.

Mr. Fairfield: I renew my objection. I still think

no proper foundation has been laid.

The Court: Do these photographs represent

what you saw at the time you took them ?

The Witness : That is right. [70]

The Court: Without distortion?

The Witness: That is right.

The Court: The objection is overruled. The

photographs will be received in evidence.

The Clerk: Defendant's Exhibits E-1, E-2 and

E-3.

(The photographs were thereupon marked

Defendant's Exhibits E-1, E-2 and E-3 and re-

ceived in evidence.)

Q. (By Mr. Johnson) : Mr. Hai^ey, had you

been on the premises prior to that time?

A. Yes.
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Q. Were you on the premises on or about Octo-

ber, 1949? A. Yes.

Q. Had there been any work done at that time

on the premises?

A. Considerable rough grading.

Q. By considerable rough grading you mean of

the streets?

A. That the streets were rough graded. Rough

grading means a street is cut out or built up to

maybe a few inches of what would be finished grade

for laying pavements.

Q. Did you estimate the cost of that work?

A. We estimated the cost.

Mr. Fairfield : That calls for a yes or no answer.

The Witness: You mean the cost of the work

that had been done ?

Mr. Johnson : That is right. [71]

The Witness : How accurate does the word "esti-

mate" mean? Do you mean to figure it out, or just

looking at it and guessing at it ?

Q. Look at it and give an estimate of the cost,

if you did that in that way.

The Court: There are loose estimates and tight

estimates ; the tight estimate being the kind you rely

on when you place the bid.

The Witness : The answer is "Yes."

The Court: Was this a close estimate or a gen-

eral guess?

A. A general guess.

Mr. Fairfield: That is objected to, if it is a gen-

eral guess.
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The Court : He has labeled it as a general guess.

We will just have to bear in mind in weighing the

term what weight, if any, should be given it.

Q. (By Mr. Johnson) : What was that estimate ?

A. My recollection of it would be eight to ten

thousand dollars worth of work had been done.

Q. The pictures you identified are pictures of

some of that work, some of the rough grading?

A. Pictures of where that work was done.

Q. What is the condition of that grading now?

A. Much of it is destroyed, to the extent that it

would [72] need to be replaced at a cost of what it

probably originally cost as the pictures would in-

dicate.

The Court: What do you mean by '' destroyed'"?

The Witness : Heavy rains, your Honor, in Jan-

uary, and the ground was loose and washed out the

roadbeds, the rough-graded roadbeds, with large

ravines and canyons in them. In my opinion to

bring those

Mr. Fairfield: I object to Mr. Harvey's opinion,

if the Court please. There is no question pending,

anyway.

The Court : I had asked a question, but I think

it has been answered.

Q. (By Mr. Johnson) : Mr. Harvey, on the $18,-

000 advanced by you to the Flintridge Heights, Inc.,

was that sum advanced by you on the sole security

of the deed of trust ?

Mr. Fairfield: Just a minute, I object to that as

attempting to vary the terms of the written in-

strument.
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The Court: Not necessarily. The objection is

overruled.

The Witness : May I ask you to repeat the ques-

tion?

The Court: Will you read the question, Mr.

Sherry ?

(Question read by the reporter.)

The Witness: No.

Q. (By Mr. Johnson) : What other security

was contemplated or given at the time ?

Mr. Fairfield: Same objection.

The Court: Overruled. [73]

The Witness : The provision that $18,000 worth

of streets would be added to the value of the prop-

erty. In fact^ the entire loan was based on the

understanding that before

Mr. Fairfield: Just a moment. I move every-

thing after the words "In fact, the entire loan" be

stricken.

The Court: The portion you indicated is

stricken.

Mr. Johnson: May he explain his answer?

The Court: Yes. Do you want to explain your

answer *?

The Witness : The part I mean to explain is, the

provision that the $18,000 worth of streets would

automatically increase the value of the security by

$18,000. Without that increase, the security would

not have justified the loan. When the bond is

put up with the County, we figured that the security
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would be there, if the bond was put up with the

County and our money was loaned for that specific

purpose in order that the bond be given to the

surety, and the map recorded, and after the map
was recorded, those people, the banks or loan com-

panies, or anyone dealing with these properties,

figured the streets the same as if the map is re-

corded, because they know the bond is up.

So, automatically, it would be $18,000 worth of

security on our loan.

The Court: We will treat the explanation as

argument rather than testimony. [74]

Q. (By Mr. Johnson) : Would you have loaned

the $18,000 on the unimproved property without ad-

ditional security?

Mr. Fairfield: That is objected to as calling for

the conclusion of the witness, for one thing ; and no

proper foundation having been laid for another;

and, third, varying the terms of the written instru-

ment.

The Court: Objection overruled.

The Witness: No.

Q. (By Mr. Johnson) : Mr. Harvey, one other

question: In referring to the widths of the streets

as 26 and 30 feet, respectively, does that refer to the

dedicated streets or the width of the improvement?

A. That is width of the improved roadbed.

Q. And the dedication of the streets is a little

wider than that?

A. In this instance, they are 50 to 60 feet.

Mr. Johnson: That is all.
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Cross-Examination

By Mr. Fairfield

:

Q. Mr. Harvey, referring to Plaintiff's Exhibit

4, the notice of default, you caused that to be re-

corded; is that correct? A. That's right. [75]

Q. Did you ever do anything else regarding that

notice of default? A. No.

Q. Did you ever cause an instrument to be filed

and recorded revoking that notice of default?

A. No.

Q. Calling your attention to Defendant's Ex-

hibit A, three photographs, will you tell me who

that individual is in that picture?

A. That is Mr. Munze.

Q. Also a representative of Harvey Construc-

tion Company?

A. He is president of Harvey Construction Com-
pany.

The Court: Mr. Witness, referring to Exhibit

E-3, are those photographs of street areas ?

A. Yes.

The Court: Is that true of A-3?

The Witness : It is true of A-1.

The Court : It is true of A-1 ?

The Witness: All of these exhibits.

The Court: It is true of all the ^'A" series?

The Witness: That is right.

The Court: And it is true of all the ^*E" series,

or, if not, indicate where it is not.
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The Witness: It is true of the "E" series, all

the [76] ''E" series. Remember, all those pictures

are pictures of where the roadbed is.

Mr. Fairfield: We have no further questions.

Mr. Johnson: That is all.

BERTHA A. GERMON
called as a witness on behalf of defendant Harvey

Construction Co., being duly sworn, was examined

and testified as follows:

The Clerk: Will you state your name to the

Court <?

The Witness: Bertha A. Germon.

Direct Examination

By Mr. Johnson:

Q. Mrs. Germon, were you an officer of Flint-

ridge Heights, Inc., in October, 1949?

A. Yes, sir.

Q. Were you at that time familiar with the

business of the corporation? A. Yes, sir.

Q. Did you have any consultations or meetings

with the County Road Department in regard to the

streets of this proposed subdivision?

A. Yes, sir.

Q. Did you talk to them about the width of the

streets or the contract providing the necessary im-

provements? [77] A. Yes, sir.

Q. Do you recall seeing this proposed profile

map ? A. Yes, sir.
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Q. Is this your signature on the map?
A. Yes, it is.

Q. Was this presented by Mr. Harvey to you at

the time of entering into the street improvement

contract %

A. I don't believe we presented it to him. I

believe we took it out to his office at the time we
asked for the loan for the street work.

Q. Is this your signature appearing on here?

A. Yes, sir.

Q. Are you familiar with this other signature ?

A. Yes.

Q. Whose signature is that?

A. My brother, M. W. McClean.

Q. Was he an officer of the corporation?

A. He was at that time.

The Court: What was the exhibit number?

The Clerk: Exhibit C.

Mr. Fairfield : That is C for identification, only

;

it is not in evidence.

Mr. Johnson : It is for identification only, and I

olfer it at this time.

The Court: You are now offering it in evi-

dence? [78]

Mr. Johnson : Yes, your Honor.

Mr. Fairfield: It is objected to, if the Court

pleases. I don't see what bearing it has. It is not

an approved map, and no foundation has been laid

for anything except the signatures.

The Court : You had better lay a better founda-

tion.
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Q. (By Mr. Johnson) : Mrs. Germon, was this

map filed or prepared by the engineers of Flintridge

Heights, Inc.?

A. That is what I was trying to say. There were

two engineers of Flintridge Heights, Inc.; both of

them were prepared for Flintridge Heights, Inc.

Either the one that was prepared by Mr. Holmes or

the one that was prepared by Mr. Garrett, I cannot

be sure. I am familiar with both of them. This is

the one that was presented by Howard Holmes.

Q. That was prepared for the use of Flintridge

Heights, Inc."? A. Yes.

Mr. Fairfield: Just a minute. If we get that,

we ought to get the engineer in that prepared that.

The Court : There is nothing before me.

Mr. Fairfield: There is an objection to the last

question.

The Court: Objection overruled.

Mr. Johnson : I offer these documents. [79]

Mr. Fairfield: Same objection.

The Court: Does that map pertain to the prop-

erty that has been referred to so much in evidence

here?

The Witness : Yes, sir.

The Court: That property includes, does it not,

the particular properties that are shown on these

exhibits, E and A?
The Witness : Yes, I know this background here

;

yes.

The Court: The objection is overruled. They

are received in evidence.
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The Clerk: Exhibit C in evidence.

(The document marked Defendant's Exhibit

C for identification was received in evidence.)

Q. (By Mr. Johnson) : Mrs. Germon, was there

ever an agreement between Flintridge Heights, Inc.,

and the County Road Department or any other de-

partment of the County that the improved streets

should be the width of 26 feet?

A. There was never an approval of that. We
had asked maybe 26 feet, but they had never ac-

cepted that.

Q. I show you a letter dated October 20, 1950,

addressed to Harvey Construction Company, signed

by Flintridge Heights, Inc., by Bertha A. Germon,

Secretary, and ask you if this is your signature.

A. It is.

Q. Did you write this letter? [80]

A. Yes, sir.

Q. And this letter states

:

*'We have made application for the extension

of the Street Bond. Mr. Kennedy and Mr.

Burt of Road Department met Mr. McClean

and myself on the property October 17, 1950,

and said they would recommend the extension.

We asked them to reconsider the 26 feet profile

map and allow us to start the work. But they

insisted on the 30 feet road. I have an appoint-

ment with Mr. Garrett this evening and will

have him call you on his progress."
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Mr. Fairfield: Just a moment, I object to coun-

sel reading that letter. It is not in evidence. If he

wants to offer it, that is one thing.

Mr. Johnson: I offer it.

The Court: Go ahead and offer it.

Mr. Johnson: It is offered.

Mr. Fairfield: We have no objection to it going

into evidence.

The Court : It will be received in evidence, and

counsel may now read any or all of it, or I will read

it myself.

The Clerk: Exhibit F.

Mr. Johnson: I will leave it for your Honor to

read.

Q. Mrs. Germon, were you present at any con-

versation with representatives of Harvey Construc-

tion Company in [81] October, 1949*?

A. Yes, sir.

Q. In regard to securing a loan from Harvey

Construction Company "? A. Yes, sir.

Q. Do you recall those conversations or the gist

of them ?

A. I have to tell a little bit how we went to Mr.

Harvey.

Mr, Fairfield: The question was do you recall

or not?

The Witness : I do recall them.

Q, (By Mr. Johnson) : I ask you to repeat the

conversation with reference to the loan, as nearly

as you can.

Mr. Fairfield: That is objected to, if the Court
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please. It is all involved in the agreements which

are now in evidence.

The Court: Sustained.

Mr. Johnson : I have no further questions.

Cross-Examination

By Mr. Fairfield:

Q. Mrs. Germon, it is true, is it not, that in

April, 1951, in Department 41 of the Superior

Court of the State of California in and for the

County of Los Angeles, you pleaded guilty to three

counts of Grand Theft, involving the Flintridge

Heights, Inc.? [82]

A. Mr. Fairfield, are you trying to impeach me ?

I am your witness.

The Court : You were not called by this man.

The Witness: All right. Yes, that is true.

Q. (By Mr. Fairfield) : One other question,

Mrs. Germon: There were two tracts on the Flint-

ridge Heights, Inc., property; is that correct?

A. You are not stating it correctly—no, that is

partially correct. You are not putting it right.

Q. Will you explain it then, Mrs. Germon?

A. Flintridge Heights, Inc., purchased two par-

cels of land, and those two parcels of land were in-

corporated in one tract.

Q. Were there two proposed subdivisions sub-

mitted to the County of Los Angeles?

A. There were.

Mr. Gleaves: I object to that as improper cross-

examination.
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The Court: It would be proper, but how long

do you expect to take"?

Mr. Fairfield: That is all.

The Witness: Can I complete that answer?

The Court: Certainly.

The Witness : There were, but they were not ac-

cepted.

Mr. Johnson: Defendant Harvey Construction

Company rests. [83]

Mr. Gleaves: Defendant County of Los Angeles

rests.

Mr. Fairfield: I have one rebuttal witness.

The Court: All right.

MATTHEW McCLEAN
recalled as a witness on behalf of plaintiff in re-

buttal, previously sworn, testified further as fol-

lows:

Direct Examination

By Mr. Fairfield:

Q. Mr. McClean, you are the person that sold the

property which is now listed as Tract 14269 to the

Flintridge Heights, Inc., is that correct?

A. That is correct.

Q. How much did you pay for the property ?

Mr. Gleaves: I object to the question as being

immaterial to this issue.

Mr. Fairfield: It is very material, and particu-

larly on rebuttal and only on rebuttal.

The Court: Objection overruled.
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The Witness: $21,200.

The Court : Was that all of the property, unim-

proved %

Mr. Fairfield: That is all of the property em-

braced in Tract 14269.

The Witness : Yes, sir. [84]

Q. (By Mr. Fairfield) : Did you purchase it

from two people? A. That is correct.

Q. Mr. Staires and Mr. Moss ? A. Staires.

Q. How much did you pay Mr. Staires ?

A. $10,000.

Q. How much did you pay Mr. Moss?

A. $11,200.

Q. Mr. McClean, do you recall testifying before

Referee Head sometime in October of last year that

the total consideration for both pieces of property

was $11,000? A. No, sir.

Mr. Fairfield : No further questions.

Cross-Examination

By Mr. Johnson:

Q. One question, Mr. McClean. In stating the

price paid for these two parcels of land, did that in-

clude a water system?

A. That is raw acreage.

Q. That was raw acreage without any water sys-

tem? A. Yes, sir.

Mr. Gleaves: No questions.

The Court : Any redirect examination ?

Mr. Fairfield: We have nothing further. [85]
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The Court: Is the evidence now closed? Does

anyone have any more evidence "?

Mr. Gleaves: Nothing more.

The Court: Let's hear from the plaintiff. We
will ask him to bear in mind this case has already

been argued considerably.

(Thereupon arguments were presented by

counsel to the court.)

The Court : It is the judgment of the court that

the complaint be dismissed without any relief

granted to the plaintiff; that the defendants and

each of them have a judgment for their costs.

We will ask counsel for defendants to collaborate

on the preparation of findings. You better make

them rather full and prepare them under Local Rule

5 of the courts.

[Endorsed] : Filed July 30, 1952. [86]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages

numbered from 1 to 48, inclusive, contain the origi-

nal Complaint; First Amended Complaint; Answer

of County of Los Angeles ; Answer of Harvey Con-

struction Co.; Separate Requests for Admissions to

County of Los Angeles and Harvey Construction

Co.; Response of Harvey Construction Co. to Re-
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quest for Admissions; Findings of Fact and Con-

clusions of Law; Judgment; Objections of Plaintiff

to Findings of Fact and Conclusions of Law ; Points

of County of Los Angeles in Opposition to Objec-

tions to Findings and Conclusions; Notice of Ap-

peal; and Designations of Record on Appeal and a

full, true and correct copy of Minutes of the Court

for June 5, 1952, which, together with copy of the

reporter's transcript of proceedings on June 4 and

5, 1952, and original Plaintiff's Exhibits 1 to 9, in-

clusive, and original Defendants' Exhibits A to F,

inclusive, transmitted herewith, constitute the record

on appeal to the United States Court of Appeals for

the Ninth Circuit.

I further certify that my fees for preparing and

certifying the foregoing record amount to $2.00,

which sum has been paid to me by appellant.

Witness my hand and seal of said District Court

this 7th day of August, A.D. 1952.

[Seal] EDMUND L. SMITH,
Clerk.

By /s/ THEODORE HOCKE,
Chief Deputy.
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[Endorsed]: No. 13,477. United States Court

of Appeals for the Ninth Circuit. H. Gregory

Brilliant, as Trustee of the Estate of Flintridge

Heights, Inc., Bankrupt, Appellant, vs. Harvey Con-

struction Company, and County of Los Angeles,

Appellees. Transcript of Record. Appeal from the

United States District Court for the Southern Dis-

trict of California, Central Division.

Filed August 7, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.
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In the United States Court of Appeals for the

Ninth Circuit

No. 13477

H. GREGORY BRILLIANT, as Trustee of the

Estate of FLINTRIDGE HEIGHTS, INC.,

Bankrupt,

Appellant,

vs.

HARVEY CONSTRUCTION CO. and COUNTY
OF LOS ANGELES,

Appellees.

STATEMENT OF POINTS

To Paul P. O'Brien, Clerk of the United States

Court of Appeals:

Please Take Notice that pursuant to Rule 19 (6)

of the Rules of Practice of the United States Court

of Appeals for the Ninth Circuit and Rule 75,

F.R.C.P., appellant in the above-entitled matter sets

forth his Points on Appeal on which he intends to

rely as follows

:

Point I.

The Court erred in granting judgment against the

plaintiff and in favor of the defendants.

i Point II.

The Court erred in failing to grant judgment in

favor of the plaintiff.
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Point III.

The Court erred by failing to find that the County

of Los Angeles by changing its specifications from

26-foot to 30-foot streets violated the contract.

Point IV.

The Court eired in failing to find that the appro-

priation of the sum of $18,000.00 by the County of

Los Angeles was a forfeiture.

Point V.

The Court erred in failing to find that the County

of Los Angeles suffered no damages.

Point VI.

The Court erred in failing to find that there was

a duty upon the County of Los Angeles to make

certain improvements upon Tract No. 14269 and

charge the same to the amount on deposit.

Point VII.

The Court erred in failing to find that the County

of Los Angeles was guilty of laches in not causing

these improvements to be made.

Point VIII.

The Court erred in failing to find that neither of

the defendants had any claim to the sum of $18,-

000.00.

Point IX.

The Court erred in failing to find that the sum

of $18,000.00 was an asset of the estate.
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Dated at Los Angeles, California, August 15,

1952.

JOSEPH W. FAIRFIELD,
Attorney for Appellant.

Affidavit of service by mail attached.

[Endorsed] : Filed August 22, 1952.





No. 13477.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

H. Gregory Brilliant, as Trustee of the Estate of

Flintridge Heights, Inc., Bankrupt,

Appellant,

vs.

Harvey Construction Company, and County of Los

Angeles,

Appellees.

Appeal From the United States District Court, Southern

District of California, Central Division.

APPELLANT'S OPENING BRIEF.

Joseph W. Fairfield,

6399 Wilshire Boulevard,

Los Angeles 48, California,

Attorney for Appellant.

Nathan April,

Of Counsel.

Parker & Company, Law Printers, Los Angeles. Phone MA. 6-9171,



r

•1'



TOPICAL INDEX

PAGE

Statement of pleadings and facts showing basis of jurisdiction.... 1

The complaint 2

Answer of the County 3

Answer of the defendant Harvey 3

Statement of the case 4

Summary of the argument 6

Point I. The court erred in failing to find that the County

had no interest in the fund 8

Point II. The court erred in failing to find Harvey had no

interest in the fund 9



TABLE OF AUTHORITIES CITED

Statutes page

National Bankruptcy Act, Sec. 23b 1

United States Code, Title 11, Sec. 46b 1

United States Code, Title 28, Sec. 1291 1

United States Code, Title 28, Sec. 2201 1



No. 13477.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

H. Gregory Brilliant, as Trustee of the Estate of

Flintridge Heights, Inc., Bankrupt,

Appellant,

vs.

Harvey Construction Company, and County of Los

Angeles,

Appellees.

Appeal From the United States District Court, Southern

District of California, Central Division.

APPELLANT'S OPENING BRIEF.

Statement of Pleadings and Facts Showing Basis of

Jurisdiction.

This is an appeal from a final judgment of the United

States District Court for the Southern District of Cali-

fornia dismissing the complaint. The jurisdiction of this

court is based on United States Code, Title 28, Section

1291.

The action in the court below was brought by a trustee

in bankruptcy for a declaratory judgment determining the

title to a specific fund in the possession of one of the de-

fendants, which fund was claimed by the trustee. Juris-

diction was based upon Section 23b of the National Bank-

ruptcy Act (U. S. C, Title 11, Section 46b, and 28

U. S. C. 2201).
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The Complaint.

The amended complaint [p. 6] shows that the plaintiff

is the duly appointed and qualified trustee of the estate

of Flintridge Heights, Inc., Bankrupt, and that on the

18th day of October, 1949, the sum of $18,000.00 was de-

posited by the defendant, Harvey Construction Company,

hereinafter called "Harvey," with the defendant, the

County of Los Angeles, hereinafter called "County."

This deposit was made on behalf of the bankrupt, as

security for the performance by the bankrupt of certain

road construction in a subdivided, residential tract. On

the day of this deposit, the bankrupt executed a note and

trust deed to the defendant Harvey in the sum of $18,-

000.00 covering real property of the bankrupt to secure

the repayment of the said sum loaned by Harvey to the

bankrupt.

Harvey has commenced proceedings under the power of

sale embraced in that trust deed, to sell the trust deed

property for default in the terms of the trust deed. A
controversy has arisen as to the ownership of the fund

on deposit with the County. The plaintiff contends that

it is the property of the bankrupt estate. The defendant

Harvey contends that it is entitled to the fund, and the

County contends that the deposit is forfeited to it for

failure by the bankrupt to perform its road improvement

obligations.

At this point it is well to emphasize the fact that the

complaint is alleging the supposed contention of the

County. As a matter of fact, the prayer of the County's

Answer sets up no such claim.
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Answer of the County.

The County sets up as an affirmative defense [p. 10]

that on the 25th day of October, 1949, it entered into an

agreement with the bankrupt by which it accepted the dedi-

cation of certain streets in a tract subdivided by the bank-

rupt; that the bankrupt agreed to perform certain street

improvements in that tract at an estimated cost of $18,-

000.00 within 12 months thereafter; that the $18,000.00

was deposited by the bankrupt as security for the perform-

ance of that agreement; that on the 29th of November,

1949, the defendant Harvey deHvered to it an assignment

of this $18,000.00 fund executed by the bankrupt to Har-

vey; that the street improvements in question have not

been completed.

The County prayed for a judgment "in its favor"

(whatever that may mean), but it asked for no deter-

mination that the title to the fund in dispute should be

awarded to it.

Answer of the Defendant Harvey.

The Answer of Harvey [p. 11] admits the material

allegations of the complaint and states three affirmative

defenses.

The first defense is to the effect that the bankrupt and

Harvey entered into a contract on the 15th day of October,

1949, under which Harvey agreed to do the actual work

of improving these streets for a consideration of $23,-

320.00. The contract also provided that the defendant

would deliver $18,000.00 on behalf of the bankrupt to the

County as security for the performance of these street

improvements; that the title to this fund was assigned by

the bankrupt to Harvey with the direction to the County
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to pay the money to Harvey when the street improvements

were completed and accepted.

The second defense is to the effect that the $18,000.00

furnished by the defendant to the bankrupt was to be

used in the construction of streets which were never con-

structed because the bankrupt failed to furnish engineer-

ing stakes and profiles by reason whereof the County

retained the $18,000.00. From these facts Harvey de-

duces that the $18,000.00 belongs to it.

The third defense is in the nature of a demurrer for

insufficiency. This defendant then prays that it be ad-

judged that it has title to the $18,000.00.

Statement of the Case.

Briefly put, the bankrupt owned certain improved prop-

erty which it subdivided for residential purposes. The

subdivision depicted public streets which were to be dedi-

cated to the County. The acceptance of this dedication

was the consideration of the bankrupt's agreement to curb

and pave these streets in accordance with plans to be ap-

proved by the County. The estimated cost of the improve-

ments was $18,000.00. The sum of $18,000.00 was de-

posited by the bankrupt with the County—in lieu of a

performance bond, to secure the performance of the bank-

rupt's commitment. No plans, however, were ever ap-

proved by the County (p. 94), although several were sub-

mitted.

In order to perform its obligation, this bankrupt en-

gaged the defendant Harvey to do the work. From Har-

vey the bankrupt borrowed the $18,000.00 which it de-

posited with the County. To secure the repayment of that

loan, the bankrupt delivered its note and trust deed for

that amount to the defendant Harvey. That trust deed is
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today a valid and enforcible lien upon property belonging

to the bankrupt estate.

No work was ever performed by the Harvey under the

agreement because the County never approved any of the

plans submitted to it. No work was ever performed by the

County upon this subdivision. The time for performance

by the bankrupt expired on October 17, 1950. The defen-

dant Harvey has taken the usual initial step to exercise

its power of sale under the trust deed delivered to it (p.

103).

The position then is this. There is at present in the

possession of the County a fund of $18,000.00 deposited

with it by the bankrupt on or about October 15, 1949.

The plaintiff, as trustee of the estate of the bankrupt,

claims title to that fund upon the ground that it was the

owner of that fund at and after the time of that deposit,

and that nothing has transpired to destroy or defeat that

title.

Harvey claims title upon the ground that it received an

assignment of that fund from the bankrupt which it filed

with the County.

The position of the County was ambiguous at the time

issue was joined. It made no specification of the relief

to which it regarded itself as entitled. During the course

of the trial, however, the County indicated that it made

no claim to the fund. Thus:

'The Court: I rather gathered the impression

from the pleadings that the County of Los Angeles

does not ask to get the money, but resists every one

else getting it.

Mr. Graves: That's right; we ask for no af-

firmative relief." [P. 43.]



*'Mr. Fairfield : Then I would like to raise this

question for the court. On the question of the presen-

tation of the case, it seems to me that the burden now
shifts upon the defendant, at least as far as the

County is concerned. If they claim that money by

way of a forfeiture, then I think the burden is upon

them.

The Court : They are not claiming it at all ; they

just say you are not entitled to it." [P. 44.]

The court found infer alia in substantial accordance

with the facts as above stated [P. 31] and concluded that

the $18,000.00 "is not an asset of the estate of Flint-

ridge Heights, Inc." Neither in its Conclusions of Law
nor in its Judgment did the court declare and determine

the rights of all the parties to the fund; it left the fund

in status quo; i. e., in the possession of the County. Just

who, if anybody, has title to the fund remains unanswered.

The judgment itself is silent. [P. 37.]

Summary of the Argument.

This case starts off as one, in which the three parties

have conflicting claims to a fund of $18,000.00 in the

acknowledged possession of one of the defendants. That

defendant does not assert any claim to that fund. It

follows, therefore, that its possession must be construed

as that of a stakeholder; and that the actual contest at

bar is between the plaintiff and the defendant Harvey.

As between these two parties, the situation is as fol-

lows: The fund is money borrowed by the bankrupt

from the defendant Harvey. There is no question that

title thereto lodged in the bankrupt. Indeed the apparent

foundation of the claim of Harvey to the ownership of that

fund is based upon an assignment thereof from the bank-



—7—
rupt to Harvey. Obviously, if the title was not then in

the bankrupt, it had nothing to assign.

But it is also obvious that the assignment was given

only to secure to Harvey the payment of the work which

it was required to perform under its street improvement

contract with the bankrupt. It was not an outright assign-

ment, for if it were, there would have been no considera-

tion whatever therefor. The language of the assignment

is plainly the language of a lien and not of a sale. Since

Harvey never performed any work for which it could

receive payment, and since the time for such performance

had long since expired, no debt from the bankrupt to Har-

vey for work performed was ever created or can now be

created. The obligation, to secure which the assignment

was given, has completely vanished. Since there is and

can be no debt, there is no longer any right to the security

given for the payment of that debt.

Nor can it be urged that the assignment could be con-

strued as security for the payment of any damages which

might be claimed by Harvey against the bankrupt by rea-

son of any alleged breach of the contract between Harvey

and the bankrupt. The security was plainly given to

assure Harvey payment for work actually performed by

it, and not the payment of damages. However, that issue

is not in the case as no such contention was actually raised

in the court below, and no proof of damages was intro-

duced.

This potential debt must be sharply differentiated from

the actual debt of $18,000.00 money loaned by Harvey

to the bankrupt. The security for this loan was not this

assignment, but a trust deed upon the real property owned

by the bankrupt; a security which Harvey is now holding

against the bankrupt estate.
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POINT I.

The Court Erred in Failing to Find That the County
Had No Interest in the Fund.

This is an action to secure a declaratory judgment de-

termining the claims of the parties thereto in a designated

fund now in existence, and in the possession of one of

the defendants. The complaint has properly posed the

problem for judicial solution, and the solution of that

problem cannot be evaded by the defendants or avoided by

the court whose jurisdiction has been properly invoked.

Throughout the trial, the County took a completely

negative position. It declared that it asked for no af-

firmative relief.

The action at bar was in the nature of an action in rem.

The rights of three contending parties to a res had to be

determined; and before they could be determined, the re-

spective parties had to set up their claims in and to the res.

The failure of the County to set up any claim to the res,

constitutes, in essence, an abandonment of any claim to it;

and whether or not the County might or could have estab-

lished a right to the res, is now moot and irrelevant.

There is evidence in the case showing that no improve-

ment work on the roads could be commenced without the

County's approval of plans submitted and that the County

failed and refused to approve various plans that were

submitted. No issue was litigated as to the reasonableness

of these disapprovals. The County took these matters out

of the case by its position that it asserted no claim for

affirmative relief in the fund. It made no attempt to prove

the quantum of damage, if any, which the County would

suffer by reason of the bankrupt's failure to pave the

roads: It took a sort of "dog in the manger" position:
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it might not be entitled to the fund, but it was not going

to permit anybody else to get it.

The issue of ownership of the fund was fully and

squarely tendered by the complaint. The County had an

adequate opportunity of claiming and establishing its title

to the fund, if it had any. It declined to do so, and

the conclusion is inescapable that if it has some legal in-

terest in the fund, it has abandoned it.

POINT II.

The Court Erred in Failing to Find Harvey Had No
Interest in the Fund.

The plaintiff served requests for admissions on both

defendants.

The defendant Harvey, by its response to plaintiff's

request for admission [p. 26] admitted:

That it loaned $18,000.00 to the bankrupt on October

15, 1949; that on that date it received the bankrupt's

promissory note therefor which note was secured by a

trust deed on the bankrupt's property; that the bankrupt

is in default on the payment of that note; that Harvey did

no work whatever on Tract No. 14269 (the property in

question) ; that it never installed any curbs, pavings and

gradings in that tract; that the note and trust deed were

delivered to it as security for the loan of $18,000.00 (ex-

cept that it characterized it as a "partial" security because

the property, if unimproved, would not be an adequate

security) ; that the assignment of the $18,000.00 was se-

curity for the payment of what it would earn when it per-

formed its paving and curbing contract.

The theory of Harvey seems to be that, because the as-

signment delivered to it by the bankrupt reads in terms
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of transfer, it acquired unconditional title to this fund

despite the fact that it admits that the assignment was

given as security only. The absurdity of such a conten-

tion becomes evident when we read the language of the

assignment itself. As part of it, there is an instruction

to the Board of Supervisors that the $18,000.00 is to be

paid over to Harvey "when installation of the street im-

provements covered by the contract in connection with

the deposit, has been completed and accepted by the County

of Los Angeles." [P. 34.]

The assignment was in the nature of a chattel mortgage

and like all mortgages, whether chattel or real, it fell

when the debt fell. The debt fell when the twelve months'

limit for the completion of the improvements had passed

and Harvey had performed no work : when, in fact, no im-

provements could have been started, in view of the refusal

of the County to approve the submitted plans therefor.

There can be no pretense here that Harvey is still in

a position to perform its contract with the bankrupt and

earn these monies; and there certainly is not any pretense

that it has any intention to do so.

It is therefore respectfully submitted that the judgment

of the court below should be reversed, and judgment

be entered in favor of the plaintiff establishing his title

in and to said fund.

Respectfully submitted,

Joseph W. Fairfield,

Attorney for Appellant.

Nathan April,

Of Counsel,
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STATEMENT OF THE PLEADINGS AND FACTS
DISCLOSING THE BASIS OF JURISDICTION

This action was conunenced by the trustee in bank-

ruptcy of the estate of Flintridge Heights, Inc., a

bankrupt, to recover the sum of $18,000.00 from the

County of Los Angeles, which smn was in the posses-

sion of the Comity under the circumstances disclosed



by the pleadings. Jurisdiction was assertedly based

upon Section 23(b) of the National Bankruptcy Act

(11 U. S. C, sec. 46(b).)

Under the allegations of the first amended com-

plaint, however, a want of jurisdiction appeared in the

District Court (Tr. of Rec, pp. 6-8), for the reason

that there was no allegation of any fact that would

have permitted the bankrupt to bring the same suit

against the County in a Federal court "if (bankruptcy)

proceedings under this title had not been instituted,"

or any allegation which w^ould bring the action within

one of the statutory exceptions listed in Section 23(b),

upon which the appellant relies.

Appellee County of Los Angeles, however, elected

to consent to the jurisdiction of the Federal court in

the matter as provided in the same subsection, and at no

time in the course of the proceedings was the jurisdic-

tional issue raised. To comply with the requirement

of section 20(b) of the Rules of this court, however,

said appellee states that the jurisdiction of the Dis-

trict Court was based upon the consent of the appellee,

and not upon the allegations of the first amended com-

plaint herein. .«*
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STATEMENT OF THE CASE: FACTS

The factual statement set out in appellant's Open-

ing Brief should be enlarged somewhat for a clear

picture of the respective legal rights and duties ex-

isting between the County and the appellant, both at

the time the basic agreement was made, and at the

present time.

Flintridge Heights, Inc. (hereinafter called ''Flint-

ridge"), approximately a year and a half prior to its

adjudication as a bankrupt, being the owner of certain

land located in the unincorporated territory of the

County of Los Angeles, filed a proposed subdivision

map with the Regional Planning Commission of the

County as a step in the process of subdividing the land

and offering it for sale to the public in the form of

building lots-, in accordance with the requirements of

the Subdivision Map Act of the State of California

(Bus. and Prof. Code, sec. 11500 et seq.). As it is

permitted by law to do, the County required the dedi-

cation of certain proposed streets within the subdivi-

sion to the public, and such dedication was offered by

Flintridge through the presentation of the subdivision

map. As one condition to the approval and acceptance

of such map and the streets indicated thereupon, the

County required that Flintridge either improve the

streets, or agTce to improve them, in accordance with

previously established standards (Bus. and Prof. Code,

sec. 11611).

Flintridge elected to enter into an agreement to im-

prove the streets, and as security for the performance
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of its obligation, deposited with the County the sum of

$18,000.00 in cash (Bus. and Prof. Code, sees. 11612,

11613) . The agreement was executed by Flintridge on

October 17, 1949 (Tr. of Rec, p. 17), and in considera-

tion thereof, the County accepted the streets and ap-

proved the map on October 25, 1949 (Tr. of Rec, pp.

35,92-93).

The agTeement provided that Flintridge, as sub-

divider, should complete its part of the agreement

within twelve months from the date of execution, in

accordance with certain plans and specifications of the

County. One of such specifications was that the streets

should be unproved to a width of thirty feet. Flint-

ridge requested that this requirement be relaxed to

twenty-six feet, but such change was never approved

by the County (Tr. of Rec, p. 113). No plans meet-

ing the standard County requirements were ever sub-

mitted to the County, and, with the exception of some

rough grading, the streets were never improved by

Flintridge within the contract year, or thereafter (Tr.

of Rec, p. 78).

Flintridge was adjudicated a bankrupt on May 23,

1951 (First Amended Complaint, par. I; Tr. of Rec,

p. 6). The County has not imjjroved the streets (Tr.

of Rec, p. 78), and there has been no further attempt

on the part of anyone to improve any part of the sub-

division since the adjudication.

The estimated cost of the street improvement at the

time the agreement was made was $18,000.00. The esti-

mated cost of the same Avork as of September 17, 1951,



had risen to $27,817.80 (Tr. oi Rec, pp. 71, 76).

The $18,000.00 remains in the possession of the

County.

STATEMENT OF THE CASE: LEGAL ISSUES

The position of the County was not "ambiguous"

at the time issue was joined, as the term is used by

appellant (App. Op. Br., p. 5). Such position was

then, and is now, that the appellant was entitled to no

relief whatever under the pleadings and proof as they

appear in this action, and that until such time as a

change in the factual situation occurs, the status quo

should be maintained as to the sum involved.

Insofar as the relationship between the bankrupt

and the County is concerned, the legal issues apparently

raised by the appellant are these, in the order of their

significance

:

I. Has the appellant any right to the return of the

$18,000.00 in the possession of the County to the bank-

rupt estate'?

II. Was the first amended complaint properly one

in declaratory relief, and was the trial court under a

duty to so consider it?

III. If it was, did the trial court err in refusing to

decide more than that plaintiff and appellant was enti-

tled to take nothing as against the defendant County,

and that the County was thus entitled to judgment

against plaintiff for such relief as it prayed for in its

answer ?
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POINT I.

THE APPELLANT WAS NOT ENTITLED TO A
JUDGMENT AGAINST THE COUNTY UNDER
ANY THEORY OF THE CASE AS PRESENTED
BY THE PLEADINGS AND PROOF.

A. The case is governed by elementary principles of con-

tract law.

This appeal may be best characterized by the sin-

gular fact that appellant's research has apparently

failed to disclose, for use in his brief, a single case, stat-

ute, or other authority that supports his contentions.

To this extent, at least, it reflects even less merit than

did the factual case presented to the trial judge.

Flintridge, now bankrupt, made a contract with the

County. That contract provided that, in consideration

for the Comity's approval of the subdivision map prof-

fered by Flintridge, and its acceptance of the streets

offered thereby for dedication, Flintridge agreed to

improve the streets within a year. To secure its per-

formance of the agreement, Flintridge deposited $18,-

000.00 with the County, said sum being the estimated

amount of improvement at that time.

Transcript of Record, p. 17; see Business and

Professions Code sees. 11611, 11612, 11614.

Under the contract, time was not stated to be of the

essence, and the "fifth" provision thereof expressly

gave the County the right to extend the time within

which Flintridge was to complete performance there-

under, without affecting the validity of the contract.



In reliance upon Flintridge 's promise, County ap-

proved the map and accepted the streets as public

streets, thus rendering performance of its duty under

the contract.

Flintridge failed to perform its duty thereunder

within the agreed time for completion. There is not a

shred of evidence to indicate that the County pre-

vented Flintridge from rendering performance on its

part without good and sufficient reason, nor was the

issue raised by the pleadings. On the contrary, it ap-

pears affirmatively in the record that Flintridge made
no effort to meet established County standards for the

width of the improved portion of the streets, which was

at all tunes required to be thirty feet.

(Tr. of Rec, pp. 54, 68, 96, 108, 113.)

That sucli standards and conditions may be imposed

upon a subdivider in the public interest is well settled

in this state.

Ayers v. City Council of Los Angeles (1949),

34 Cal. (2d) 31, 42, 207 P. (2d) 1.

At the end of the contract year, the County might

have elected to treat Flintridge 's failure to perform as

a breach, and proceeded either to bring an action for

breach of contract without more, or to itself put in the

improvements on what had then become public streets

by dedication, making use of the $18,000.00 on deposit.

It elected to do neither, but rather chose to keep the con-

tract alive in the hope that Flintridge would honor its

obligation at a later date as a means of rendering its
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own subdivision saleable to buyers in the open market.

It was, and remains, obvious to all that the improve-

ment of these streets is a practical condition precedent

to any such sale, in view of the topography and condi-

tion of the land.

(Tr. of Rec, p. 68; Def. Ex. "A".)

There can be no doubt of the County's right to

make such an election, as the pai'ty not in default.

Alder v. Drudis (1947), 30 Cal. (2d) 372, 381,

182 P. (2d) 195.

This is particularly true, and has long been the law of

California, where time is not made '

' of the very nature

and essence of the contract."

HolUday v. West, (1856) 6 Cal. 519, 527;

Central Oil Co, etc. v. Southern Refining Co,,

(1908) 154 Cal. 165, 167, 97 P. 177;

Schwartz v. Teimiz, (1946) 77 Cal. App. (2d)

258, 264, 175 P. (2d) 246.

B. The County has been damaged by the failure of

Flintridge to perform its part of the agreement.

Appellant infers that the County was not damaged

by Flintridge 's failure to improve the streets as it con-

tracted to do, and states that the County "made no

attempt to prove the quantum of damage, if any which

the County would suffer by reason of the bankrupt's

failure to pave the roads" (App. Op. Br., p. 8). Both

inference and statement are in error.
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' Upon the acceptance by tlie county of the highways

offered for dedication the county became liable for any

injuries to person or property which might result from

their dangerous or defective condition, a condition

which would not exist if they were improved in accord-

ance with the contract. Under the contract the county

was entitled to have these highways so improved, and

this right was of value equal to the cost of the work. The

contract having been breached by a failure to perform,

the comity was entitled to a sum equal to the cost of the

uncompleted portion of the work; and the county was

not required to complete stich work before it was enti-

tled to recover damages ..." (Emphasis added.)

County of Los Angeles v. MargiiUs, (1935) 6

Cal. App. (2d) 57, 59, 44 P. (2d) 608.

The only difference between the Mmgulis case and the

one at bar is that, there, the County had elected to treat

nonperformance under an identical contract as a

breach, and sued for damages. Here, however, the

County did present evidence as to the damage it sus-

tained, namely the cost of completing the work of street

improvement in the Flintridge tract.

Tr. of Rec, pp. 71-76, inch

It did not, however, seek affirmative relief.
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C. Appellant in effect seeks a rescission of the contract

in order to retrieve the Flintridge deposit.

It is the law that "a party to a contract who has de-

faulted cannot seek rescission. Rescission is not allow-

able where the party demanding it cannot or does not

restore the other party to the condition he would have

been in but for the contract.
'

'

Joshua Tree Townsite Co. v. Joshua Tree Land

Co., (1950) 100 Cal. App. (2d) 590, 596, 224

P. (2d) 85.

Obviously, Flintridge or appellant cannot restore the

County to the position it held prior to its acceptance

of the streets in question, with the correlative assump-

tion of liability for their condition under the terms of

Grovernment Code section 53051 et seq.
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POINT II.

THE FIRST AMENDED COMPLAINT WAS NOT
ONE FOR DECLARATORY RELIEF, AND THE
TRIAL COURT WAS UNDER NO DUTY SO TO
CONSIDER IT.

Appellant proffers the point in his opening brief

(at p. 8) that the trial court "avoided" a "problem for

judicial solution" in its conclusion that he had no right

to the sum in question and was not entitled to any relief

against the County. His reason seems to be that be-

cause he brought an action to secure a declaratory judg-

ment, the court erred in not spelling out to a greater

degree why he was not entitled to the money.

It is submitted by the County that the first and only

recognizable earmark of an action for declaratory relief

in this case is to be found in appellant's brief (at pj). 1,

8), where he now puts such a label ui^on it.

Neither the complaint nor the first amended com-

plaint contain a word about declaratory relief, and

neither the substance nor the form thereof appear any-

where in the record. In paragraph YI of the first

amended complaint (Tr. of Rec, p. 8), the statement

is made that "an actual and justifiable (sic) contro-

versy has arisen among the parties hereto as to who
is entitled to said smn of $18,000.00.

'

' The existence of

a controversy, however, would appear to be the crux

of every lawsuit, and that fact alone surely does not

transform every lawsuit into one for declaratory relief.
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Aehm Cas. & Surety Co. v. Quurles, (CCA 4,

1937) 92 F. (2d) 321, 324.

Proceeding to the prayer in the first amended com-

plaint, there appears no demand that the rights and

obligations of the parties under the street improve-

ment contract be adjudicated pursuant to the law that

appellant for the first time cites at page 1 of his brief.

Compare M.G.M. Corp, v. Fear, (CCA 9, 1939)

104 F. (2d) 892, 899.

The prayer is simply for a money "judgment in the

smn of $18,000.00 . . . ; That none of the defend-

ants is entitled to any part of said smn ; . . . 4. For

such other, further and different relief as the Court

may seem (sic) just and proper in the premises."

cf. Orloff V. Metropolitan Trust Co., (1941) 17

Cal. (2d) 484, 110 P. (2d) 396.

Concededly, the Federal Rules of Cvil Procedure pro-

vide that a party is not confined to the type of relief

he prays for if the court finds him entitled to other

relief.

F. R. C. P., rule 54 (c), 28 U.S.C.

Borchard states: ''The prayer for relief is not con-

trolling, and in an obverse case a prayer for a declara-

tion need not be granted if the court considers it 're-

dundant and immaterial,' i.e., completely merged in

cm action for money" (emphasis added).
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Borcliard, ''Declaratuiy Judgments," (1941)

p. 426, citing Triff v. Natl. Bronze <& Alumi-

num Foundry Co., (Ohio St. 1939) 20 N. E.

(2d) 232, 238.

In the present case, the trial judge had only the prayer

for $18,000.00 before him, merged only with the undis-

closed intent to seek declaratory relief which appel-

lant makes public for the first time on appeal. That

prayer is indicative of what appellant must be deemed

to have been seeking when he filed his action, just as

the record is indicative of what he sought when he tried

the case in the District Court. If, with the clairvoy-

ance that is an asset of our ablest jurists, the trial judge

divined that plaintiff was really seeking declaratory

relief, he was under no duty to grant it.

The very wording of the Federal declaratory judg-

ment statute vests in the trial court discretion in the

granting of declaratory relief, and there is ample au-

thority to the effect that such a judgment, like other

forms of equitable relief, should be granted only as a

matter of judicial discretion, exercised in the XJublic

interest.

Eccles V. Peoples Bank of Lakewood Village,

California, (1947) 333 U. S. 426, 92 L. Ed.

784 (rehg. den. 333 U. S. 877, 92 L. Ed. 1153).

The County does not contend that, under the liberal

rules and policy of civil procedure adopted for United

States courts, the District Court in this case could not

have treated the first amended complant as one for
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declaratory relief in tlie exercise of its discretion, had

such a desire of the plaintiff and appellant been indi-

cated at any tinie during the trial. But it was clearly

under no duty to so plead and prove his case for hun,

especially where no better showing of merit was made

at the trial. Consequently, if the trial court was aware

of any such intent, in its discretion it treated the action

as one for the recovery of money, and made its find-

ings and judgment accordingly.

The County respectfully calls to the attention of

this court, as an additional manifestation of the cor-

rectness of the foregoing contentions, the fact that

when appellant filed his "Objections to Findings of

Fact and Conclusions of Law" with the District Court,

he made no objection whatever to what he now terms,

on appeal and for the first time, the avoidance of duty

by the District Court in the matter of a declaration of

the rights of the parties.

Tr. of Rec, pp. 37-38.

Nor does this alleged failure to make such a declara-

tion appear as an assignment of error in appellant's

"Statement of Points" filed with this court.

Tr. of Rec, pp. 121-122.

The County therefore submits that the jurisdiction

of the trial court to hear the case as one for declaratory

relief was not "properly invoked," as appellant puts it,

and that the court was under no duty to so consider it,

and that, in any event, its alleged faihire to do so is

not properly raised for the first time on appeal.

I
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POINT III.

ASSUMING, FOR THE PURPOSE OF ARGUMENT
ONLY, THAT THE FIRST AMENDED COM-
PLAINT WAS FOR DECLARATORY RELIEF,

APPELLANT WAS NOT ENTITLED AS A MAT-
TER OF RIGHT TO A MORE COMPREHEN-
SIVE JUDGMENT.

Where a declaratory judgment will serve a useful

purpose in clarifying and settling legal relations in

issue, and when it will terminate and afford relief from

the uncertainty, insecurity and controversy giving rise

to the proceeding, such a judgment may be rendered.

The matter is discretionary, and is controlled by the

personal judgment of the trial judge.

Delno V. Market St. Ry. Co., (CCA 9, 1942) 121

F. (^d) 965, 968.

Such discretion exists, not only in deciding whether

or not to exercise jurisdiction, but in the matter of

whether relief should be granted after jurisdiction is

assmned as well.

Aet)ui Cas. <f Suretif Co. v. Quarles, (CCA 4,

1937) 92 F. (2d) 321, 324.

It would appear that the extent of such relief is equally

within the court 's discretion. Here, if the first amended

complaint is treated for the purpose of arg-ument as

one for declaratory relief, it must be assumed that

the court, in view of the record, apparently felt that

appellant had no rights to the sum in dispute as the
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situation stood at that tiiiie, especially in view of the

fact that Flintridge had ultimately been adjudicated

a bankrupt and that no evidence one way or the other

was offered to show whether appellant would or could

fulfill Flintridge 's obligation to unprove the streets

as a preliminary to realizing a return from the sale

of the subdivided property. It must therefore be

assumed that the trial judge followed the course estab-

lished in the same court and upheld on appeal to this

court in such matters

:

"It is well established law that the granting of a

declaratory judgment lies considerably within the

discretion of the court, after mature consideration

of all of the circmnstances of the case. The rem-

edy of declaratory relief, while created by statute,

is one based largely on equitable considerations

and the view is now well established that where the

court has heard all of the facts and has considered

the legal relationships of the parties, it may, in its

sound discretion, refuse to render a declaratory

judgment, if it seems to the court that the basis

for relief has been insufficiently established. Bor-

chard. Declaratory Judgments, pp. 99, 107 et seq.,

and cases there cited ; 16 Am. Juris. 287 and cases

there cited; Ohlinger's Fed. Practice, Vol. 3, p.

775. . . .
''

Liimherman's Mid. Cas. (Jo. v. Melver, (D. C.

S. D. Cal., 1939) 27 F. Supp. 702, 706, aff 'd.

110 F. (2d) 323, cert. den. 311 U. S. 655.

Here, it is quite clear from the record that the basis

for any relief was not sufficiently established, and that
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appellant as plaintiff failed to carry the burden of

proof necessary to establish any right whatever as of

the time of, and situation as it existed at, the trial. This

obligation was still his despite the fact that neither of

the defendants asked for any affirmative relief.

Pacific Portland Cement Co. v. Food Mach. <&

Chem. Corp., (CCA 9, 1950) 178 F. (2d) 541,

546-547

;

Reliance Life his. Co. v. Burgess, (CCA 8,

1940) 112 F. (2d) 234.

Hence, the trial judge in his discretion elected to leave

the matter in statu quo, except to determine that there

was to be no recovery by appellant from the defendants

at that time. His election is reflected in his findings of

fact, which "shall not be set aside unless clearly erro-

neous.
'

'

F.R.C.P., rule 52(a), 28 U.S.C.A.

Since appellant represented the defaulting party

without excuse under the contract upon which he sued,

it would not appear that he has the slightest right to

complain that the trial court went no farther in its dis-

cretion than to deny his right to recovery or to other

relief. No valid reason has been offered to this court

why appellant thinks such discretion was abused, even

under this theory of the case.
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CONCLUSION

It is therefore respectfully submitted that the judg-

ment of the trial court should be affirmed, and this

appeal dismissed, as to appellee County of Los Angeles.

HAROLD W. KENNEDY, County Counsel

and

MILNOR E. GLEAVES, Deputy County Counsel

Attorneys for Appellee, County of Los Angeles.
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Harvey Construction Company, and County of Los

Angeles,

Appellees.

Appellant's Brief in Reply to the Brief of the County.

The county takes exception to our characterization of

its position as "ambiguous." We regret that we have been

unable to discover anything in its brief which would lead

us to modify our point of view. The county says that its

position is that the plaintiff is entitled to no relief "and

that until such time as a change in the factual situation

occurs, the status quo should be maintained as to the fund

involved," etc. (Br. p. 5.)

We can, of course, understand this. If everybody waits

long enough, the trustee, whose duty as an officer of the

court below is to liquidate and distribute the bankrupt's

estate with expedition, will finally close that estate out of
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sheer weariness; and that will be the end of the matter.

If this is not the ''change in the factual situation" that

counsel is referring to, then it is quite impossible to de-

termine what he does mean.

We are told that appellant's brief "reflects no merit,"

because not a single authority is cited therein. In that

respect we seem to be in distinguished company. We note

in the advance sheets of the Supreme Court Reporter, 73

S. Ct. 534, that in Orojf v. Willoughhy, the United States

Supreme Court, in three separate opinions also failed to

cite a single authority. At any rate we regard it as far

better to cite no authority, than to cite sixteen cases, none

of which have any application to the case at bar.

It happens that the simple and conceded facts of this

case carry a logic which requires no other support. Eigh-

teen Thousand Dollars of the bankrupt's money was de-

posited with (not paid to) the defendant county on Oc-

tober 15, 1949. What authorities must one cite for the

proposition that if you hold my money on deposit, I have

a right to get it back from you? You may have a valid

reason for holding on to that deposit
;
you may assert that

some other person has in the meantime acquired a title or

lien on that fund, or, that you have a lien on that fund;

and if you plead and prove such a reason the court will

not order you to return the fund to me. This case is just

as simple as that.

The county did, in its answer, attempt to furnish such

a reason. It said (p. 10) that the money no longer be-

longed to this appellant, because the bankrupt had trans-

ferred it to the appellant, Harvey. Now if that transfer

was operative at the time of this trial, that would be a

valid reason for defeating our claim to the fund; if it
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wasn't, then no reason whatever, was presented by the

county.

However, neither at the trial nor in its brief in this

court, did the county rest its case upon the proposition

that Harvey, and not the plaintiff, is now the owner of

the fund. After all, since Harvey is a co-defendant and

co-appellee, in this very action, the county has and had

no legitimate concern with that phase of the matter.

Harvey is in court; and therefore Harvey, and not the

county is the proper party to assert Harvey's claim of

ownership to the fund. The county asserts no title through

Harvey.

We said in our main brief, that the county's position

was ambiguous; here, we are forced to characterize it as

equivocal. At the trial the question as to whether the

county asserted any claim to the fund was pointedly put to

it. (Pp. 43-44). Both by positive assertion and by neces-

sary implication the county disclaimed any interest in the

fund. True it is, that the county introduced opinion evi-

dence to the effect that the cost of completing the roads

would exceed the sum of $18,000.00; but what relevancy

such evidence had, in view of the pleadings and its posi-

tion on the trial, is impossible to determine.

The fact must not be overlooked that this plaintiff came

into the court below, not only in the bankrupt's right, but

also in the right of a creditor holding a judicial lien upon

the fund. (Bankruptcy Act, Sec. 70 c.) That fund was

the property of the bankrupt at the time of its creation,

and by every relevant presumption known to the law, that

title continued, until it was overthrown. This proposition

would be absolutely impeccable, if securities belonging to

the bankrupt, instead of cash, had been so deposited. The



fact that it was cash and not securities does not affect the

legal principles involved. The money constituted a "fund"

—^just as capable of being "converted"—as securities. The

bankrupt held "title" to it: and unless some one came into

the court below and established a title superior to that of

the trustee, judgment for the plaintiff was inevitable.

The establishment of such superior title must be predicated

upon a pleading thereof: an elementary principle which

the defendant Harvey recognized, but which seems to have

escaped the observation of the county.

The county now contends, that it has been damaged by

the failure of Flintridge to perform its agreement. (Br.

p. 8.) What is the purport of such a claim now made?

Since the county claimed no lien-holder status as to this

fund, the only place and the only way it could assert a

claim for damages for breach of contract, would be in

a proof of claim filed in the bankruptcy proceeding. Of

course, if the county had appropriated or misappropriated

the money, it might in an action against it, have possibly

been in a position to plead a set off if it had a tenable

claim for damages, although the attempt to do so would;

under Section 68 of the Bankruptcy Act have been ex-

ceedingly dubious.

It is clear that the county is now trying to undo the

effect of its disclaimer and to inject an issue which was

neither pleaded nor tried. In other words, it is now trying

covertly to establish a lienholder's status as to this $18,-

000.00 fund. The stalking horse for that purpose, is its
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unliquidated and alleged claim for damages against the

bankrupt for breach of contract. This is not the court in

which that claim may be first asserted. If, in its answer,

and upon the trial, the county had taken the position that

it was a secured creditor, to wit: that it had a pledgee's

title to the $18,000.00 fund, then the question as to

whether the terms of the pledge had been satisfied, would

have come squarely before the court. It would then have

been relevant and material for the trustee to show:

(a) That the county deliberately prevented the bank-

rupt from fulfilling its contract by captious and unreason-

able refusal to approve the filed plans;

(b) That the county increased its road construction

requirements as they had been understood at the time of

its acceptance of the dedication, and thereby voided the

contract.

But, upon the basis of the pleadings and upon the an-

nounced position of the county at the time of the trial,

neither of these matters were of any materiality.

The county cavils at our depiction of this action as one

for declaratory relief. The prayer for relief did ask, inter

alia, for judgment "2. That none of the defendants is

entitled to any part of said sum of $18,000.00" (p. 8).

However, this court can probably suffer the deprivation

of these terminological discussions. Let us then say that

this is an action, quasi in rem, to quiet the title to a

designated fund of $18,000.00. The complaint cites in all

of the known claimants to that fund and it sets up the



asserted nature of their respective claims. Upon the issues

as defined by the pleadings, and upon the announced posi-

tion of the county at the trial, the county has no lien

upon this fund; that is, that as against this trustee, the

county has no claim and no title to the fund.

All of the contentions in the appellee's brief are point-

less; and even were they not so, they are untenable. Thus

appellee says that "the fifth provisions thereof (the con-

tract) expressly gives the county the right to extend the

time within which Flintridge was to complete performance

thereunder." No unbiased reading of that contract would

lead to any such conclusion. The actual language is "said

extension may be granted by the board of supervisors,

etc." (Emphasis supplied). To say that an extension has

been granted is merely a short way of saying that a re-

quest for an extension has been granted; extensions are

not "granted" that are not requested; and certainly when

they are not wanted. Could the county extend the time

limited by the statute of limitations by "granting" an

extension of which we never heard, and which we cer-

tainly never requested? Nor is there anything in the

record to indicate that the Board of Supervisors ever did

grant an extension, or that any such extension exists

outside the bounds of appellee's brief. Nor is there any

basis in the record, for the statement that the county

elected to keep the contract alive at the end of the year

in the hope that Flintridge would honor its obligation at

a later date. The cases cited by the county are merely to

the effect that upon the happening of an anticipatory
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breach, the aggrieved party may keep the contract ahve

by notification to the defauhing party of his insistence

upon performance.

The notion that this appellant is attempting to effect

a "rescission" of the bankrupt's contract with the county,

as hinted in page 10, is to say the least of it, a strange one.

It is, therefore, respectfully submitted,

1. That, insofar as the defendant county is concerned,

j
it neither has asserted nor has it any right, title, claim,

I lien or interest in and to the fund of $18,000.00 in suit;

2. That it had no standing in the court below and has

none in this court, to dispute the title of the plaintiff in

and to said fund.

Respectfully submitted,

Joseph W. Fairfield,

Attorney for Appellant.

Nathan April,

Of Counsel.
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H. GREGORY BRILLIANT, as Trustee of the

Estate ofFLINTRIDGE HEIGHTS, INC., Bankrupt,

Appellant,
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HARVEY CONSTRUCTION COMPANY, and

COUNTY OF LOS ANGELES,
Appellees.

Appeal from the United States District Court Southern Dis-

trict of California, Central Division

BRIEF OF APPELLEE
HARVEY CONSTRUCTION COMPANY

STATEMENT OF THE PLEADINGS AND FACTS SHOWING
BASIS OF JURISDICTION

The judgment of the Court below was that plaintiff, ap-

pellant herein, take nothing against the defendants. Jurisdic-

tion was alleged in the complaint to be based upon Section

23 (b) of the National Bankruptcy Act (11 U.S.C, A, sec 46

(b).) and this Appellee raised no issue of jurisdiction.

The action below was commenced January 22, 1952 by

the Trustee in Bankruptcy of Flintridge Heights, Inc., ad-



judicated bankrupt on May 23, 1951, to recover a deposit of

$18,000.00 made by Harvey Construction Company in the

name of and on behalf of Flintridge Heights, Inc., to and

with the County of Los Angeles on October 17, 1949,pursuant

to statutory plan for subdivision street dedications and im-

provements accepted by Los Angeles County on October 25,

1949, under statutory conditions. While the complaint as-

sumed some of the forms of an action for declaratory relief,

setting forth plaintiff's ovv^n contention that the fund of

moneys was an asset of its estate, together with its own fic-

titious and inaccurate version of the contentions of each of

the defendants as to title to the fund, it prays for "judgment

that the County pay plaintiff the specific sum of $18,000.00,

with interest". Whether the suit was for judgment that the

County pay plaintiff the specific sum of $18,000.00 as the

Court below treated the case and properly (Tr. of Rec. p.

101) or for an unlimited general judgment, it was in essence

only a suit for moneys. The County's answer set forth its

acceptance of Flintridge's dedicated streets, in the recorded

subdivision, and of Flintridge's agreement to perform and

complete the work of improvement, "concrete curbs and pav-

ing of street as per County sj>ecifications" and of Flintridge's

cash deposit to secure performance thereof, as conditions to

said acceptance. The County admitted it was holding the

$18,000.00 for the statutory uses, and furthermore, specifi-

cally pursuant to special assignment by Flintridge of its title

and interest in the deposit to Harvey Construction Company,

the street and curb contractor, with instructions from Flint-

ridge to the County to pay over the actual moneys to Harvey

Construction Company when the improvements were com-

pleted and accepted by the County, which statutory required

work had not yet completely come to pass.

The Answer of Harvey Construction Company set forth

as exhibits all three writings constituting the three-party

agreement under the statutory plan of subdivision streets de-

dicated and accepted in trust to the public use. It did not



have the fund sued for by the plaintiff, but as a defense to

any entitlement of plaintiff against the County set forth its

pre-subdivision agreement with Flintridge to do the street

and curb work and to deposit the cash bond for Flintridge

with the County, Flintridge simultaneously to assign its

rights to the deposit to Harvey; that such advance of moneys

and the assignment on October 17, 1949, as filed with and

approved by the County, together with the Flintridge-County

agreement of dedication requiring the improvements and

deposit, all occurring more than four months prior to bank-

ruptcy, vested the right and title to the deposit in Harvey

Construction Company, subject to statutory rights and uses

in the County (First Affirmative Defense. Tr. of Rec. p. 12-

14). Its second Affirmative Defense alleged the obvious that

the moneys were advanced on the condition that the County

use it to pay Harvey for the construction work; that Flint-

ridge had failed to perform both agreements and because of

its breach of the agreements still effective and available to

the others, had no entitlement to the deposit. It prayed that

plaintiff take nothing and that it be adjudged to have title

to the fund subject to the rights of the County, but asked on

trial for relief only if the court should order the County to

release the funds (Tr. of Rec. p. 102)

Challenge to Appellant's Brief and Summary of the

Argument of the Case

Appellant in the opening brief hopefully flirts with every

variety of legal idea but the very one applicable to the case.

It seeks to avoid all application of the subdivision Map Act

of California (Bus & Prof. Code, Sec. 11500-11658, particu-

larly 11610-11617) which requires and governs the nature

and conditions of the deposit in issue. It there ignores the

statutory trust, with the deposit an integral part, all irrevoc-

ably and enduringly obligated for the uses of the public,

which the findings prove came to pass in this case. Plaintiff's



counsel on trial, however, conceded "the law is quite clear

that it was incumbent on them under the circumstances, when
a subdivider failed to perform its responsibilities under the

contract for the County to undertake those particular duties

and then charge it to the surety" (Tr of Rec. p. 64). In its

reply brief appellant pointedly ignores all reference to the

County's brief to this statutory trust, and again engages to

talk of enticing contract and security theories. Appellant can

intend only to mislead this Court.

Appellant in its opening brief claims an abandonment by

the County of a claim or interest in the fund, which the

County obliquely answers under its Point I-C that a party

in default to a contract cannot obtain a rescision, which it

claims the plaintiff was trying to do. Neither contention, of

course, was raised in the trial court by way of pleading or

comment or in any wise called to the attention of the Court

or counsel. Appellant claimed that neither the County nor

Harvey proved its damages from a breach of contract by

Flintridge, nor a breach by Flintridge of the contract, which

the County however shows that it did. The Court below, ap-

parently correctly, did not deem the latter facts essential to a

judgment; although as will be shown the facts of breach and

damage, if deemed material, were undisputed.

The case below, as properly viewed by the trial court,

was this. Appellant wanted "its deposit" back from the

County, and only because of the circumstances under which

Harvey furnished the moneys, and because of the assignment,

did it join Harvey as a defendant, alleging a claim by Har-

vey and praying that it not be allowed. Regardless of what

appellant says about the County, the latter took the position

that it was entitled to keep the fund and that the plaintiff

was not entitled to it, even though they did not ask for af-

firmative relief. Remembering that the County had the legal

obligation to see that the dedicated streets are completed; to

do for the public what the defaulting Flintridge no longer

could nor its trustee in bankruptcy would do, and to hold



and use the deposit and other essentials of the dedication-im-

provement agreement to the public statutory trust to which

it was devoted, the court below evoked that "obligations

rather than performance insofar as the County's right to hold

this money" were the point, whether it intended or wanted or

not to do so. (Tr. of Rec. p. 91 ). Not in any wise did the record

make a showing of any repudiation or refusal of the County

to perform its trust, nor any repudiation or default of Harvey

in the still effective arrangement. Harvey Construction Com-

pany, by the same token, to protect its multiple preexisting

rights, wanted to be sure that the plaintiff got nothing from

the County, setting up two basic defects or answers to any

claimed entitlement of plaintiff. The court found in

favor of the County and Harvey on both issues, treated the

case as raising only the single issue of whether plaintiff was

entitled to anything, and both Harvey and the County were

and are in accord.

The case is one of a statutory trust. The deposit was made
in accordance with a statutory plan and for a statutory

use, as a part of a subdivision approved on paper and exist-

ing in fact with accepted dedications thereof to the County

for the benefit of the public. This trust as will be seen is ir-

revocable, and was in fact subsisting and enduring without

repudiation. Flintridge furthermore had no entitlement, be-

cause it had failed to perform its contractual duties to the

County and to Harvey by failing to have approved profiles,

engineering and stakes for the actual street widths, and had

failed to submit to the lawful County requirements of 30-

foot width streets, and were still trying to get approval of

26-foot streets, after the 12-month performance period limi-

ing it had expired; and then further breached its agreements

by becoming bankrupt. The bankruptcy trustee according to

statutory presumption rejected instead of assuming the ex-

ecutory provisions of the agreements, whether or not the

bankrupt still had the legal privilege of insisting upon its

own performance. Both the County and Harvey by undis-



—6—
puted facts showed damage in that the cost of performing

the street improvement work was up to about $28,000 after

the time of bankruptcy until the time of trial. The County

being entitled and required to have the streets improved,

this being in value equal to the cost of the work, was en-

titled to a sum equal to the cost of completion which more

than offset the amount of the deposit; this damage was

existing at the time of trial in consequence of the breach of

this implied condition of the bond, without first having to do

the work or have it done, according to the California law of

Los Angeles vs. Margulis, (1935) 6 Cal. App. 2d 57, 59, 44

P. 2d 608 (see Appendix). If the County was undisputedly so

damaged from a breach of the very agreement which the de-

posit was to secure, any right of the bankrupt estate to get

back "its deposit" was destroyed. The County could hold

onto its security until the purpose of the security had been

carried out. Furthermore according to the findings, as be-

tween Harvey and Flintridge the assignment was unques-

tionably present, irrevocable by its terms, unconditional so

far as any of Flintridge's title or right, in the fund at least

after the statutory obligations came to exist upon accepted

dedication, although the incidental instructions and approval

by Flintridge to the County of its selected contractor dealt

with the disbursement of the actual moneys afer work was

done.

STATEMENT OF THE CASE: Facts

Restatement of the facts from the record is regretably

deemed necessary, because of the slanted, incorrect, or in-

insufficient statement contained in the briefs of both the other

parties.

Flintridge Heights, Inc. (herein called "Flintridge") ad-

judicated bankrupt on May 23, 1951, (Tr. of Rec. p. 6, 9, 11,

76) during 1949-1951 owned certain raw land on which dur-

ing those years it was doing rough grading work of improve-

ment. It subdivided the land in October, 1949, by obtaining



Board of Supervisors' acceptance of the final subdivision map
and dedication of streets thereon, as of October 25, 1949 (Tr.

of Rec. 91-2, 85, 78, PI. Exh. 1). As condition precedent the

Board required Flintridge to agree to improve the streets in

accordance with County specifications, obtaining the bond or

deposit to secure the agreement for improvement. The final

map with the accepted dedications thereon was recorded

on October 27, 1949 as Tract 14269 (Tr. of Rec. p. 85).

Before the recording the subdivider had done a large part of

rough grading, but from then on, including 1949 and 1950,

Flintridge continued to do additional rough grading (Tr. of

Rec. p. 78, 86) including the graded streets and street areas

(Def. Exh. A and E,) (Tr. of Rec. p. 109-10) which at the

time of trial was so damaged by rains that the rough grade

road beds were washed out with large ravines in them to the

extent that the cost of the original work would have to be

reincurred (Tr. of Rec. p. 103-106, 89). The subdivision and

dedicated streets accepted for public purposes thus existed

in law and in fact.

On October 15, 199, Flintridge submitting its proposed

subdivision map made the written agreement with Harvey

by which Harvey agreed to furnish for Flintridge the amount

of the statutory deposit required for securing the improve-

ments by the subdivider to the County, not to exceed $23,-

000.00 and to do the street, curb and gutter construction

on a unit price basis according to County approved pro-

files; Flintridge was to furnish the engineering and stakes

(PI. Exh. 2). Flintridge by the agreement purported to bor-

row and Harvey to lend the amount of cash bond required

by the County, which Harvey was to pay to the County, to-

gether with the Flintridge bond forms, and at the same time

Flintridge was to assign the cash bond to Harvey with in-

struction to the Board of Supervisors to pay the money to

Harvey on completion and acceptance by the County of the

work. If more work than the deposit, Flintridge was to pay

the difference; and if less, and Harvey received more than
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due from the County, the overage of deposit was to be credit-

ed on the note. Provisions were made for rough grading but

as an extra expense, and none was called for nor done on the

part of Harvey (PL Exh. 2, Tr. of Rec. p. 65-66). On October

17, 1949, Flintridge agreed, in consideration of County ac-

ceptance of the dedicated highways in the final map, to make
improvements, "concrete curbs and paving of street as per

County specifications", according to the approved profiles

and to the satisfaction of the Road Commissioner, in 12

months or as extended by the Board of Supervisors; and re-

cited filing its bond for $18,000. being estimated cost of im-

provements, for faithful performance of the terms of the

agreement (PI. Exh. 1). That day Harvey paid the $18,000,

receiving the assignment (Def. Exh. D), which it filed with

the County. The proposed profiles submitted originally by

Flintridge to Harvey for unit cost estimate showed 30 ft.

streets (Tr. of Rec. p. 96-7, 112-3, Exh. C) and on October

20, 1950 the County was still insisting on 30 ft. streets (Tr.

of Rec. p. 67, 113). Flintridge was trying for 26 ft. streets

(Tr. of Rec. p. 67, 113) and had been submitting profiles and

plans from June 13, 1949 and having them returned by Road
Commissioner for further work until last remaining with

Flintridge on November 2, 1949, but in any event the profiles

and plans were never finally approved (Tr. of Rec. p. 94, 78-

81). The 12-month performance period for Flintridge expired

without being extended by the Board of Supervisors (Tr. of

ments (Tr. of Rec. p. 67, 54). It was common practice for

County to accept and record final map and dedications be-

fore approving detailed profiles (Tr. of Rec. p. 97-8). Be-

cause of flood and other damage, the cost of doing all the

work at time of bankruptcy until trial w^as estimated at $27,-

817.80 (Tr. of Rec. p. 75-6) and the cost of regrading what

Flintridge once did was $8,000 to $10,000 (Tr. of Rec. p.

106). On Oct. 17, 1949 Flintridge gave Harvey a deed of trust

note for $18,000 but such was not the sole security, such was

not sufficient security and Harvey would not have advanced



the moneys on that alone, there also being the provision that

some $18,000 of streets would be added to the unimproved

land (Tr. of Rec. p. 107-9).

POINT I.

THE JUDGMENT IS SUPPORTED BY THE FINDINGS, BASED
ON SUBSTANTIAL EVIDENCE, AND BY UNDISPUTED

FACTS. APPELLANT WAS NOT ENTITLED TO THE DE-

POSIT OR TO ANY JUDGMENT THEREFOR OF ANY NA-
TURE AGAINST EITHER APPELLEE.

The findings of fact and conclusions I and II, which herein

are findings of fact or perhaps mixed, are presumptively

correct, and here are not challenged for their support in the

evidence. Findings in non-jury cases shall not be set aside

unless clearly erroneous, but the appellate court may draw

ultimate inference and conclusion from the trial court's find-

ings, and may substitute its own judgment upon issues in-

volving documentary evidence only, and may consider and

take action with reference to facts which are undisputed in the

record, even without any finding upon an uncontested issue.

Rule 52, F.R.C.P.

Barron & Holtzoff "Federal Practice & Procedure"

V. 2, Sec. 1130-1133-1137.

Fontes v. Porter, CCA 9 (1946) 157 F. (2d) 956.

RolUngwood Corp. v. C.R.R. CCA 9 (1951) 190

F. (2d) 263.

Where the Findings and Conclusions were sufficiently com-

prehensive and pertinent to the issues to provide a basis for

decision, as herein, the appellate court should infer implied

findings of the trial court in support of the judgment.

Burkhard v. Burkhard, CCA 10 (1949) 175 F. (2d) 593.

Lifesavers Corp. v. Curtiss Candy Co., CCA 7

(1950) 182 F. (2d) 4.
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Barron & Holtzoff, Supra, V. 3, Sec. 1127, page 825.

A. The deposit was an irrevocable statutory trust pres-

cribed by the California Subdivision Map Act and inci-

dent to the County acceptance of dedicated streets and

improvements, w^here no rejection nor repudiation by

County.

The judgment as to appellant is supported by Findings 1

and particularly 4, 6 and 7, together with Conclusion I and II

which in this form of action was a finding, or declaration of

fact, as well as perhaps mixed law and fact.

The California Subdivision Map Act basically provides

for a subdivider filing with the County a final map contain-

ing certificates of dedication, which the governing body ap-

proves (Sec. 11610-11611, (as amended by Stats. 1949, Ch.

080, Sec. 1), also provided as follows:

"The governing body shall at that time also accept or

reject any or all offers of dedication, and shall, as a con-

tion precedent to the acceptance of any streets or ease-

ments, require that the subdivider, at his option, either

improve or agree to improve the streets or easements in

accordance with standards established by such govern-

ing body by local ordinance."

In cases such as this one where the subdivider entered into an

agreement with the governing body of the County for the im-

provement of the streets. Sec. 11612 provided that the govern-

ing body may require the agreement be secured by a good

and sufficient bond, "or it may accept in lieu thereof a cash

deposit, which bond or cash deposit shall be in an amount

not in excess of the estimated cost of the improvement. Any
such agreement . . . shall by its terms provide for the accept-

ance of the work as it progresses and for partial withdrawal

of the deposit, in money or bonds upon certificate of the
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County Surveyor or the City Engineer, or other public em-

ployee authorized to perform such function in a manner simi-

lar to cash payments under cash contracts and under rules

established by governing bodies."

Upon the subdivider's executing the agreement for im-

provements and upon the posting of the deposit, the map
"shall forthwith be approved and accepted for recordation".

Sec. 11614.

Sec. 11615 provides that "title to property the dedication of

which is accepted shall not pass until the final map is duly

recorded under the provisions of this chapter."

Sec. 11616 provides for the statutory method of the gov-

erning body by resolution rescinding an action of rejection

of a particular street and thereupon accepting and opening

"the street for public use", the offer of dedication remaining

open. The same section provides for reversion to acreage or

resubdivision by the same method of a map filing and gov-

erning body approval, as follows:

"If a resubdivision or reversion to acreage of the

tract is subsequently filed for approval, any offer of

dedication previously rejected shall be deemed to be

terminated upon the approval of the map by the govern-

ing body."

This is precisely the procedures and irrevocable statutory

plan followed in this case.

County of Los Angeles v. Margulis, (1935)

6 Cal. App. (2d) 57, 59, U P. (2d) 608, 609. (Appen-

dix)

The purposes of the Map Act are set forth by the California

Supreme Court in Ayres v. City Council, (1949) 34 Cal. (2d)

31, 207 P. (2d) 1, at page 7, with reference to the powers of

the governing body to require particular improvements as a

condition to acceptance.
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"It is the petitioner who seeks to acquire the advan-

tages of lot subdivision and upon him rests the duty of

compliance with reasonable conditions for design, dedi-

cation-improvement and restrictive use of the land so as

to conform to the safety and general welfare of the lot

owners in the subdivision and of the public." (Emphasis

added)

The Supreme Court of California in Stump v. Cornell Con-

struction Co. 29 Cal. (2d) 448, 75 P. (2d) 510, involved a

claimed revocation of an offer to dedicate, but the court held

the offer of dedication remained open. The court at p. 512

said:

"These cases, however, were decided before the adoption

of the Subdivision Map Act in 1937, and the provisions of

that act clearly indicate an intention to abrogate the common
law rule whereby an offer to dedicate might be impliedly re-

voked by a conveyance without reservation."

In Orange County v. Cole, 96 Cal. App. (2d) 163, 215 P.

(2d) 41 (Dist. Court of Appeals, Cal. 1950) hearing denied

by the Supreme Court of California, the court particularly

construed Sec. Il6l6 above quoted as applied to an express

recorded document of revocation, served on the Board, after

which the Board accepted the preexisting offer of dedication

contained in the recorded final map under the Map Act. The

court said:

"It is respondent's position that when the trust com-

pany recorded the final map it made an irrevocable offer

of dedication of the 30-foot, which could be accepted by

the County at any time in the future, and that it was be-

yond the power of the defendants to revoke the offer,

either expressly or by implication."

After following the above Stump case, it went on to say, at

page 45-46:

"Dedications made in conformity with the statutory
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method of dedicating lands to the public are called 'sta-

tutory dedications' and under the laws of some of the

states a statutory dedication is an express dedication

which operates by way of a grant. Under the statutes

thereof, where an owner has had his land surveyed,

platted and acknowledged, and has recorded the plat,

such parts as the plat shows he intended to dedicate as

streets, parks, etc, are as fully beyond his control as if he

had deeded them to a legal person for the uses mentioned

and where such statutes exist, the filing of the plat has

the same effect as if it contained a certificate in express

language dedicating the streets and alleys designated

thereon to the public and such dedication is irrevocable.

These statutes merely provide a new mode by which the

dedicator's intention to grant or convey his land may be

carried into effect. 26 C.J.S., Dedication, Sec 3, page 51.

Where an owner makes a sale of land with reference to

a map or plat, in the absence of a manifestation of a

contrary intention he thereby manifests an intention to

dedicate the streets and alleys shown thereo to the public

use. Berton v. All Persons, etc. 176 Cal. 610, 170 P 151;

Wheeler v. City of Oakland, 35 Cal. App. 671, nl70 P.

864; 26 C.J.S., Dedication, Sec. 23, page 78." ***

"That which is involved here is a statutory offer of

dedication. Section 11616 of the Business and Profes-

sions Code has definitely changed the former rules per-

taining to the revocation of an offer of such a dedication.

Under this section the rejection of dedication does not

require that a new offer be made by the proposer. That

section now provides that such rejection no longer ter-

minates the offer, but it 'shall remain open'. The only

provision in that section for termination or revocation

of the offer is the approval of a map of a resubdivisicn

or reversion of the tract to acreage." (Emphasis added)

When there is an accepted dedication, the streets are held

in trust for the public use.
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13 Cal. Jur. Sec. 53 (Highways) p. 364 N. 15.

People V. County of Marin, 193 Cal. 223, 37 P. 203 at

206.

City of Long Beach v. Lisenby, 33 C.A. 50,

166 P. 333 at 336.

San Francisco Unified School Dist. v. City & County of

S.F., 56 Cal. App. (2d) 105, 128 P. (2d)

696 (DCA 1942) (Hn. 1-3-4).

Such a public street or highway under the jurisdiction of the

County, once established, shall continue to be such until the

trust is repudiated or terminated in accordance with law.

Rescision, not applicable to an offer of dedication, is no more

applicable to an existing street. No repudiation of the trust

by the County is suggested, nor does the record reflect any

lawful termination by order of the governing body of the

County.

See Streets & Highways Code, Sec 25, (County Highway
includes dedicated streets.) Sec. 901, et seq. (Method of

abandonment by Board of Supervisors.)

A public use and trust having been established, the neces-

sary incidental requirement of the completion of improve-

ment and the application of the deposit to such purpose must

likewise endure and remain devoted to public purpose. The
effect of dedication is to make the public purpose superior

to the rights of individuals. The County had and has the duty

to complete the improvement. (See Tr. of Rec. p. 64)

Airways Water Co. v. L.A. Cty., 106 C.A. (2d) 790, 236

P. (2d) 199 201, hearing den. S. C.

L.A. V. Margulis, Supra and quoted in Appendix.

Upon a contract basis, however, under the alternatives of

Alder v. Drudis 30 Cal. (2d) 372, 182 P. (2d) 195, both

the County and Harvey undisputedly remains able to keep



—15—

the contract alive, ready and able to perform, or treat it as

ended for performance and have damages. Nothing in the

record shows to the contrary. Plaintiff breached its contrac-

tual undertakings by failing to obtain an approved profile,

to provide approved and acceptable widths and sizes of

streets as one of the specifications and conditions of the under-

taking with the County, and to provide those such approved

things to Harvey in accordance with that agreement, within

the time allowed, and furthermore by becoming bankrupt.

The trustee in bankruptcy is presumed to have rejected the

executory contracts involved in this case by not having with-

in sixty days after bankruptcy assumed such agreements, and

the trustee acquired no title nor good standing as to any

claim under said agreements.

Title 11, U.S.C.A. (Bankruptcy) Sec. 110 (b),

See In re Pagliaro, D.C. Cal. (1951), 99 F. Supp.

538 affirmed in % F (2d) 1017.

"* * * the county was not required to complete such

work before it was entitled to recover damages . . .

Under the contract the county was entitled to receive

work of a certain value. This work not having been

received, the county was entitled to receive in lieu there-

of as damages a sum of money equal in value to the

uncompleted work which the contract called for, and

appellant as surety was liable under its bond up to the

penal sum therein specified."

Los Angeles County v. Margulis (1935) Supra (ap-

pendix)
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B. Appellant made an unconditional assignment of its title

and interest in the deposit to Harvey Construction Com-

pany, with amplifying instructions to the County for in-

cidental mechanical purposes between the County and

Harvey.

Findings and Conclusions I and II support the judgment

on this point. When Harvey advanced the moneys on behalf

of Flintridge, he did not know with certainty that the pro-

posed subdivision submitted with the cash deposit would be

accepted by the board of supervisors. The unimproved land

and his deed of trust was insufficient security. He looked to

the land with streets and curbs in place as security for the re-

payment of the money Furthermore his business interest was

not simply a lending transaction but to accomplish the street

construction agreement, to be paid for the work with a rea-

sonable profit, thereby also to have the reasonable security

for his advance. He risked the money, the approval and ac-

ceptance of the subdivision, and the ability and willingness

of Flintridge to carry out its part. Against the occurrence of

those risks he wanted absolute control and ownership of the

rights and title to the cash deposit, and the agreement of

October 15, 1949 with Flintridge, called for an assignment

to him "at the same time" he advanced the funds. In the

event of Flintridge's default before County acceptance, Har-

vey's legal interest was to have the right to repossess the

moneys from the County as against Flintridge at any time,

and yet insist to Flintridge that the agreement be performed

and obtain County approval while Harvey, together with

control of the deposit, remained ready and able to carry out

the work or in the final event devote the deposit moneys or

any proper portion thereof to his damages because of Flint-

ridge's final failure or refusal to perform their part.

In the event of County approval, which was expected, it

was even more Harvey's legal and business interest to enjoy

the rights of Flintridge toward the County as to such deposit

I
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to protect his right to do the work, against the risk of failure

or default on the part of Flintridge as such in fact did occur.

The moneys being deposited then would be irrevocably de-

voted to the accepted street improvement dedication. To that

end the assignment was filed with the board of supervisors

and entered in its minutes at Book 354, page 166, at the same

time that the possession of the moneys was delivered to the

County, and it provided that "this assignment and instruc-

tions . . . are irrevocable." In the ordinary course of events

after County approval, there would further arise the mech-

anical need of the County for an authority from Flintridge,

in whose name the deposit was made, designating to whom
to pay the actual moneys. To cover that incidental mechanical

problem of designating a payee, as distinguished from the

rights and title therein prior to a pay-off, the instruction

from Flintridge to the board was likewise included in the

document, as "irrevocable." Since the County accepted the

street improvements with approval of the assignment docu-

ment and the . construction improvement both in favor of

Harvey, Harvey could now legitimately say to the County

that he had the privilege of having the County have him do

the work rather than some other contractor. The document

therefore was designed to give Harvey every protection

legally possible as against Flintridge, and to whatever ex-

tent possible to insure his position with the County, toward

the performance of the construction work and his profits

therein. In no wise, from Flintridge's point of view, was it

deemed to be conditional so as to permit Flintridge to get

it back. The most that Flintridge, or anyone else on behalf

of Flintridge could ever claim or hope to claim was that some

portion of the $18,000.00 should be credited on the deed of

trust note (for example as noted in the construction agree-

ment of October 15, 1949). The absolute granting clause of

the assignment from Flintridge to Harvey is therefor not to

be construed as conditioned by the subsequent instruction

clause, but the instruction clause consistently expresses a
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further incidental privilege between Harvey and County,

under the contemplation of the parties at the time of the as-

signment. The instruction clause amplifies or carries out in

this incident the unconditional, absolute assignment rather

than limiting it.

Similarly even though the doing of the work might be

necessary to entitle Harvey to moneys from the County,

which is a question not here necessary to decide, nevertheless

it is clear that from the time of the assignment Flintridge had

no more claim to own, control or receive the deposit, but all

those rights thenceforth were in Harvey. Just as where a

builder assigned all his interest in certain warrants due him

on a construction contract to his financier, and when the lat-

ter brought suit the obligor sought to avoid a duty on the

ground that the builder had died, claiming the assignment

included with a power of attorney for collection limited it

to an agency for collection revocable by death, the court

held the power of attorney merely enabled more fully the

assignee to do in the assignee's own right and title what was

contemplated, rather than limiting the assignment, and the

assignment was absolute. The "instructions" in our assign-

ment is no more, if as much as, a power of attorney expres-

sion to collect the moneys from the County as well as enjoy-

ing all other rights of action and title to the deposit in its own
name before or after payment was due.

Norton v. Whitehead, 48C. 263, 24 P. 154.

See National Reserve Co. of America v. Metropol-

itan Trust Company of California, 17 Cal. (2d)

827 112 P 2d) 598.

See Adamson v. Paonessa, 180 C. 157, 179 P 880.

See Security Trust and Savings Bank v. A. A. Frost Com^-

pany, 126 Cal. App. 94, 14 P. (2d) 346, where the builder

defaulted and prevented the sale of subdivided lots, and the

assignee of the salesman was deemed entitled to an equitable
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assignment of all moneys otherwise due the builder.

Appellant's argument at page 7 of his opening brief is im-

possible to understand. Obviously there was a consideration

for the assignment, whether or not defeasable, both presumed

and in fact contained in all the other rights and obligations

of the parties in the construction agreement of October 15,

1949, as well as the actual advance of $18,000. The assign-

ment does not limit itself to effectiveness when Harvey did

construction work, but immediately upon making the agree-

ments which looked forward to construction. If a security

transaction in fact, it did not purport to limit the nature of

dehor obligation which it secured. An assignment transfers

title, nevertheless, though it be to secure. It is undisputed

that the deed of trust was not he sole securiy for the advance

of moneys. The assignment surely would be construed to

secure all rights of Harvey in having Flintridge complete the

subdivision, and in his right to profit under the agreement

or his damages arising from Flintridge's breach of the agree-

ments, without having to perform the work, and when the

work was prevented by the assignor. When the moneys re-

mained with the County in such trust and must eventually

be devoted to the actual work, in which Harvey still retains

rights and expectations to do, Harvey as assignee must neces-

sarily be entitled to retain his status as an absolute assignee,

subject only to what events may bring between Harvey and

the County and to any credit which then may or may not be

applicable upon the deed of trust note. Certain it is that the

obligation has not "vanished" nor is it true that "there is

and can be no debt." The same is true of the argument at

page 10 of such brief, that "the debt fell when the 12-months'

limit for the completion of the improvements had passed",

and the argument that "no improvements could have been

started", where there was an irrevocable trust. By the same

token Harvey is still in position to perform the building con-

tract, and did all he could legally do in advance at the time

of making the agreements to insure his remedies and rights
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to be able to remain in position to perform the building

agreement. On the facts in the record, the work now costing

an estimated $28,000, as of time of trial, the bankrupt by its

breach of contract and bankruptcy having caused the delay,

the trustee is in no position to complain that Harvey has not

yet done the work; and it matters not legally in this suit

whether Harvey thereafter does the work and offsets the

greater damages together with the value of performance, or

merely offsets the presumably lesser damage without per-
|

formance. If the trustee desires to raise the issue of a credit

upon the deed of trust note in the bankruptcy proceeding,

it has full powers and privileges of doing so and to benefit

from any values in the bankruptcy estate. No sale under deed

or trust having occurred, the debt is not nor probably will be

discharged from that available source.

"So long as the obligation secured remains unsatisfied, the

assignee holds an entire but defeasible present interest in the

subject matter of the assignment."

First National Bank of Stockton v. Pomona Tile

Mfg. Co., 82 Cal. App. (2d) 592, 186 P. (2d) 693 at
,

700, et seq.

CONCLUSION

It is therefore respectfully submitted that the judgment of

the trial court should be affirmed, and this appeal dismissed,

as to the appellees.

WOLFORD, JOHNSON & PIKE and

HARVEY M. JOHNSON, ESQ.

Attorneys for Appellee,

Harvey Construction Company

GEORGE PIKE, Esq. of Counsel
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APPENDIX

Los Angeles County v. Margulis, 6 C.A. (2d) 57, 59,

44c P. (2d) 608, 609.

"Appellant claims that the finding that the county was

damaged in any sum is unsupported. The contract provided

for the improvement of certain streets, avenues, and alleys

and the installation of a storm drain. Upon the acceptance

by the county of the highways offered for dedication, the

county became liable for any injuries to person or property

which might result from their dangerous or defective con-

dition, a condition which would not exist if they were im-

proved in accordance with the contract. Under the contract

the County was entitled to have these highways so improved

and this right was of a value equal to the cost of the work.

The contract having been breached by a failure to perform,

the county was entitled to a sum equal to the cost of the un-

completed portion of the work; and the county was not re-

quired to complete such work before it was entitled to recover

damages. Taylor v. Northern Pacific Coast R. Co., 56 Cal.

317; Charles City v. Rasmussen, 210 Iowa, 841, 232 N.W.
137, 74 A.L.R. 638; Clark v. Barnard, 108 U.S. 436, 2 S. Ct.

878, 27 L. Ed. 780; Turner v. Howze, 28 Cal. App, 167, 151

P. 751; Ceremony v. Drummond, 37 Cal. App. AAG, 174 P.

696. Under the contract the county was entitled to receive

work of a certain value. This work not having been received,

the county was entitled to receive in lieu thereof as damages

a sum of money equal in value to the uncompleted work
which the contract called for, and appellant as surety was

liable under its bond up to the penal sum therein specified.

"* * * There was under the contract and bond no stipulated

sum or fixed unit of damage. The contractor agreed to do

certain work and the bond insured the faithful performance

of the work. The amount of this bond agreed to be furnished

by the contractor was 'not less than one-half of the amount
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payable by the terms of this contract,' and it will be noted

that the bond for $15,650 is practically one-half the sum of

$31,293.62, shown by the evidence as the estimated cost of

the entire work. Nowhere in either the contract or the bond

was there a sum agreed upon as the stipulated measure of

damages. Judgment was up to the full penal sum of the bond

because the damage exceeded that amount. A contract to

perform certain work secured by a faithful performance bond

in a specified penal sum does not amount to an agreement for

liquidated damages. Weinreich E. Co. v. A. J. Johnston Co.,

28 Cal. App. 144, 151 P. 667; Davis v. Gillett, 52 N. H. 126,

129; 17 C. J. 951. The authorities cited by appellant are not

in point, for they are cases in which the parties agreed to

specific sums as liquidated damages, while here no such

agreement exists.

"Appellant raises the point that the Board of Supervisors

had no authority to enter into the contract or to require such

a bond. Appellant seems to assume that the bond and contract

were in consideration of permission to file the map of the

subdivision. The actual consideration, set forth in the con-

tract, is 'the acceptance by the board of supervisors of the

highways offered for dedication, and the assumption of the

liability, hereinbefore referred to, which comes with the es-

tablishment and maintenance of public highways. This ac-

ceptance was one which the board could make or refuse.

Having agreed to accept the highways, the board could very

properly insist that they be improved, and that such improve-

ment be assured by a surety bond. The offer of the contract

and bond by the subdividers and surety company w^as ac-

cepted by the board when the contract and bond were filed

with it, and the latter adopted an order accepting the speci-

fied highways for public use as public highways." (Emphasis

added.)
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No. 13477.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

H. Gregory Brilliant, as Trustee of the Estate of

Flintridge Heights, Inc., Bankrupt,

Appellant,

vs.

Harvey Construction Company, and County of Los

Angeles,

Appellees.

APPELLANT'S BRIEF IN REPLY TO BRIEF OF
HARVEY CONSTRUCTION COMPANY.

^m Upon examining the document designated "Brief of

Appellee Harvey Construction Company" we conclude

that the designation "Brief of Appellee Los Angeles

County" would have been more apt. The great bulk of

that document embraces an obscure argument in support

of the thesis that the County is entitled to the fund. As

Harvey derives no interest in the fund through the County

(such right as it may have come to it solely by way of a

purported assignment to it from the bankrupt), its pres-

ence in the court below as well as in this court becomes

increasingly mystifying; the more so, since, if the County

is entitled to the fund, then, on the showing made in

Harvey's brief, no equity therein exists in favor either

of the bankrupt or of Harvey (Harvey's Br. p. 6). Har-



vey's counsel does not appear here as amicus curiae; and

if Harvey claims no interest in the fund for itself, it

cannot be heard at all. No personal relief of any kind

against Harvey was demanded in the court below; merely

a judgment declaring that Harvey had no interest in the

fund.

But there are passages in that brief which we cannot

permit to pass unchallenged.

Thus, we are told (p. 2) that the complaint embraced

a "fictitious and inaccurate version of the contentions of

each of the defendants as to the title to the fund." The

County, in its answer, does not deny the allegations of

Paragraph 6, which is the paragraph which sets out the

contentions of the respective parties ; it merely denies

knowledge of the nature of Harvey's claim [Tr. p. 9].

As for Harvey's claim, Paragraph 6 merely says : "Har-

vey Construction Company contends that it is entitled to

said sum of money, notwithstanding its note and trust

deed." What's fictitious about that? Didn't Harvey

contend that it was entitled to the fund despite its note

and trust deed? [Tr. p. 15.]

Again we are told that "The County admitted it was

holding the $18,000 for statutory uses," etc., whatever

that may mean. It happens that the County, after deny-

ing the deposit of the $18,000 by Harvey [Tr. p. 9] did,

in its affirmative defense, allege that the bankrupt "de-

posited the $18,000 under the terms of said agreement"

and that "the improvements required by that agreement

had never been completed." There is no suggestion in

the answer of "statutory uses." The position of the

County was that the bankrupt had breached the agreement

the County had with the bankrupt.
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We are then told that the answer of Harvey sets forth

the writings "constituting the third party agreement," etc.

among the parties (Br. p. 2). The existence of a "third

party agreement" is news to us. The exhibits attached

to Harvey's answer show no such third party agreement.

Exhibit "A" is an agreemnt, dated October 17 , 1949, be-

tween the bankrupt and the County. In this agreement,

the bankrupt, in consideration of the County's acceptance

of a certain street dedication, agrees to pave and curb the

streets shown on a field map, and pledges $18,000 as se-

curity for its performance of that agreement. There is

no reference of any kind to Harvey in that agreement.

There is no intimation of any kind that anybody other

than the contracting parties have any interest in the sub-

ject matter of that contract.

Exhibit "B" is a contract, dated October 15th, between

Harvey and the bankrupt. In the body of this agree-

ment, there is^the following language: "This is a contract

entered into between Flintridge Heights, Inc., a corpora-

tion, M. W. McClean and Bertha A. Germon (owners)

and Harvey Construction Co. (contractor), a corporation,

the conditions of which contract are as set forth herein

and on the back of this form." This document embraces

the paving, and to this contract the County is, in no sense,

any party. The two contracts are differently dated and

absolutely independent; even though the bankrupt is a

party to both. The rights and obligations of the County,

in no sense, correlate with the rights and obligations of

Harvey.

We are then told that our opening brief "ignores the

statutory trust, with the deposit and integral part, all

irrevocably and enduringly obligated for the uses of the



public." (Br. p. 3.) We confess our ignorance of the

meaning of "statutory trust" resort to Title VIII of the

California Civil Code does not enlighten us, and we find

ourselves unable to discern a trust of any kind in the

text of the Business and Professions Code, Sections 11610

to 11617, cited by Harvey.

We now quote what we regard as a particularly ob-

fuscating passage:

''Appellant in its opening brief claims an abandon-

ment by the County of a claim or interest in the

fund, which the County obliquely answers under its

Point I-C that a party in default to a contract cannot

obtain a rescission, which it claims the plaintiff was

trying to do. Neither contention, of course, was

raised in the trial court by way of pleading or com-

ment or in any wise called to the attention of the

Court or counsel."

Now it happens that the County's abandonment of its

claim occurred at the trial; and just how the plaintiff

could have pleaded that fact in his complaint is a puzzle

we will not attempt to solve. Nor could counsel have been

very diligent in reading the record when he says that

the abandonment "was not in any wise called to the atten-

tion of the court or counsel." It happens that the court,

itself, called the attention of both counsel to that fact

[Tr. pp. 43, 44].

It would serve no useful purpose to delve further into

the misinterpretations spread at large in this brief.

There is, however, one aspect common to the briefs of

both appellees, which strikes us as extraordinary, and that

is the complete obliviousness of both counsel to the fact

that this litigation is being conducted in a court of bank-

ruptcy and that the plaintiff appears here in his status of

I
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trustee of a bankrupt estate. As against such trustee,

property in the hands of a creditor, upon which he asserts

no Hen, may not be retained by him because he happens

to be a creditor. As against such trustee, many claims

which might be set up as counterclaims against the bank-

rupt may not be so set up; may possibly, not even, be

provable claims in the bankruptcy proceeding.

It abundantly appears from the record, that this fund

of $18,000 was deposited by the bankrupt in pledge with

the County, and that the County thereby became vested

with a pledgee's lien thereon. When, and under what

circumstances, that lien was to be discharged, depended

upon the terms of the agreement between the County and

the bankrupt; and the conduct of the parties thereunder.

If the bankrupt defaulted in performance, the County

could resort to the security to satisfy the damages occa-

sioned by such default. How high those damages would

be, might depend on all sorts of facts, which we are not

presently required to imagine. If, however, the bankrupt

performed its contract, the County would thereby lose

the right to retain the pledge. The bankrupt would then

be entitled to repossess itself with the pledged property.

What would happen if the County prevented the bank-

rupt from performing? Upon elementary principles, it

would forfeit its right to retain the fund; that is, its

pledgee's lien would be terminated. If, therefore, in the

action at bar, the County had asserted its pledgee's lien,

it would have been incumbent upon the trustee to intro-

duce evidence showing that the County prevented per-

formance by the bankrupt. The introduction of such

evidence was, however, obviated by the County's aban-

donment at the trial, of any claim to the fund.



Los Angeles County v. Margulis (6 Cal. App. 2d 57),

cited by Harvey, is pointless. To start with, it supports

no possible claim of Harvey. It might have been useful

to the County. Again, that case did not involve a cash

deposit. The County had been furnished with a per-

formance bond. Upon default by the contractor, the

County, unlike its attitude in the case at bar, took no nega-

tive attitude on that bond. It affirmatively asserted its

claim by bringing action thereon. The only question in-

volved in the Margulis case was whether the County was

required to complete the paving of the dedicated streets

as a condition precedent to the ascertainment and fixation

of its damages. The Court held that such completion was

not required ; that the quantum of damage could be proved

otherwise.

In view of Harvey's championship of the supposed

claim of the County, it is perhaps a bit surprising that

Harvey attempted to say a few kind words in its own

behalf. Forgetting that upon its own showing, it has

no pecuniary interest in the fund, it asserts that the as-

signment delivered to it by the bankrupt is an absolute

grant without condition, and that even if a condition were

to be implied and the grant to be construed as security,

that there is no limitation as to the debt which the as-

signment secures.

We will not labor the elementary proposition that a

deed or an assignment will be construed as a security,

regardless of the generality of its text, if, from the con-

text of circumstances in which the document was deliv-

ered, it appears that the intent of the parties was that it

should function as a security (Cal. Civ. Code, Sec. 2925).

Such intent appears clearly enough in the instruction to
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the County to pay this sum to Harvey for the paving"

services to be rendered by Harvey to the bankrupt in the

matter of paving the dedicated streets. The money was

not to be paid to Harvey until the completion of the

paving-, and its acceptance by the County [Tr. p. 24].

There is not the remotest suggestion in this record that

the bankrupt intended to make a gift of this fund to

Harvey or that the payment of this fund was not to be

credited upon any compensation earned by Harvey under

its paving contract.

But, says Harvey, granting that the assignment was

intended to secure to Harvey the payment of the com-

pensation to be earned by it in its performance of the

paving contract, there is nothing which limits the assign-

ment to that specific security.

That claim is untenable. The language of the assign-

ment clearly indicates the debt which it is intended to

secure. The assignee cannot, by his unilateral action,

extend the coverage of that security to other claims

which he may have against the debtor. (Berry v. Bank

of Bakersfield, 177 Cal. 206; Farmers' National Bank

V. Stoivell, 6 Cal. App. 2d Z72).) As against the trus-

tee of the bankrupt assignor, those other claims must

be asserted in the same manner as any creditor's claims,

to wit, by the filing of proofs of debt in the Bankruptcy

Court. Of course, if these other debts are secured by

other security, the creditor has the option of filing no

claim at all if he concludes that his security is sufficient.

In the instant case, the debt of $18,000 arising from the

loan made by Harvey to the bankrupt is secured by a

trust deed upon the real property of the bankrupt, which

deed is presently operating as an encumbrance thereon.



What the vakie of this property is does not appear. What

does appear is that some three years have elapsed since

the obHgation upon that loan has been defaulted and that

Harvey, even though he did file notice of default, has

declined to proceed with the sale.

There is some testimony that Harvey would not have

made the $18,000 loan if it had foreseen that the paving

improvements would not be made. Even so, that is a

far cry from any claim that the bankrupt and Harvey

entered into an agreement that the assignment of the

fund in the hands of the County would operate, not only

as security for the payment of compensation for its pav-

ing services, but also for the repayment of the $18,000

loan.

It is therefore respectfully submitted that the judgment

of the court below should be reversed and that judg-

ment be directed to be entered, awarding the fund to

the appellant.

Respectfully submitted,

Joseph W. Fairfield,

Attorney for Appellant.

Nathan April,

Of Counsel.

J
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In the District Court of the United States in and

for the District of Idaho, Eastern Division

No. 1660

HELEN JOYE LARSEN, as an Individual, and

WAYNE ROBERT LARSEN, JR., a Minor,

by His Natural Guardian and Next Friend,

HELEN JOYE LARSEN,
Plaintiffs,

vs.

BOISE PAYETTE LUMBER CO., a Corpora-

tion,

Defendant.

COMPLAINT

Plaintiffs complain of defendant and allege as

follows

:

I.

That each of the plaintiffs herein are residents

of the State of Idaho and the defendant is a cor-

poration of the State of Delaware; that the matter

in controversy exceeds, exclusive of all interests

and costs, insofar as each of the plaintiffs is

concerned, the sum of Three Thousand Dollars

($3,000.00).

II.

That at all times herein mentioned the defendant

was a corporation organized and existing under

and by virtue of the laws of the State of Delaware

and doing business as a foreign corporation in the

State of Idaho.
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III.

That the plaintiffs herein are all of the heirs at

law and personal representatives of Wayne Robert

Larsen, Sr., deceased; that the said Helen Joye

Larsen is the surviving wife of the said deceased,

and Wayne Robert Larsen, Jr., a minor, is the sole

and only living child in issue of the said deceased

and Helen Joye Larsen; that Helen Joye Larsen,

as the mother and natural guardian and next friend

of said minor, prosecutes this action for and on his

behalf.

IV.

That at all times herein mentioned Homer G.

Smith was an employee of the defendant acting

upon the business of said employer and within the

scope of his employment.

V.

That on or about the 18th day of July, 1950, the

said agent and employee of the defendant, while

acting within the scope of his employment, so negli-

gently and carelessly operated a certain Cessna

four-passenger cabin aeroplane in the nightime at

approximately 12 :45 a.m., at or near Phillips Field

in Power County in the State of Idaho, that said

aeroplane crashed, hurtled and plummeted to the

ground, causing the death of Wayne Robert Lar-

sen, Sr.

VI.

That as a result of the said negligence Wayne
Robert Larsen, Sr., was mangled, bruised and



vs, Helen Joye Larsen, etc, 5

killed ; that the action of the said defendant by and

through its authorized agent in the operation of

said aeroplane was wanton, wilful, reckless and in

complete disregard of the rights of Wayne Robert

Larsen, Sr., and these plaintiffs.

VII.

That the said Wayne Robert Larsen, Sr., was of

the age of thirty-three (33) years, a strong, healthy,

industrious man, capable of earning and would have

earned large sums of money for the support and

benefit of his wife and minor child had he lived;

that he was a kind, friendly person; that he was

devoted to his family; that by reason of his death

his wife, Helen Joye Larsen, has lost the love, com-

fort and companionship of a devoted husband and

has lost the support and care that her husband

would have provided for her had he lived ; that his

minor child, Wayne Robert Larsen, Jr., has lost

the love, comfort, companionship and support of

his father to the damage of the said plaintiffs

herein in the sum of One Hundred Twenty-five

Thousand Dollars ($125,000.00) ; that the plaintiff

Helen Joye Larsen has incurred expenses and be-

come obligated to pay the sum of $775.00 for

funeral and medical expenses in the last illness and

death of the said Wayne Robert Larsen, Sr.

Wherefore, plaintiffs pray that they have and

recover judgment from and against the defendant

herein in the siun of $125,775.00, together with all

costs of suit herein expended and for such other
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and further relief as may seem just and proper, and

plaintiffs pray for general relief.

/s/ B. W. DAVIS,

/s/ L. F. RACINE, JR.,

Attorneys for Plaintiffs.

Plaintiffs herein request a trial by jury.

[Endorsed] : Filed April 2, 1951.

[Title of District Court and Cause.]

ANSWER TO PLAINTIFFS' COMPLAINT

First Defense

The Complaint fails to state a claim against the

defendant, upon which relief can be granted.

Second Defense

I.

Defendant admits the allegations contained in

Paragraphs I and II of plaintiff's Complaint and

denies each and every other allegation contained m
said Complaint, except as otherwise herein admitted

or alleged, and in this connection alleges:

a. The defendant denies the allegations of Para-

graph III of plaintiffs' Complaint upon the ground

that the defendant does not have sufficient informa-

tion upon which to admit or deny said paragraph.

b. The defendant admits that Wayne Robert

Larsen, Sr., is now deceased, and that he died on

or about the 18th day of July, 1950.
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II.

That whatever damages, if any, plaintiffs, or

either of them, sustained, were directly caused and

proximately contributed to by the negligence of

plaintiffs^ decedent, Wayne Robert Larsen, Sr.

III.

That whatever damages, if any, the plaintiffs, or

either of them, sustained, by reason of the death

of Wayne Robert Larsen, Sr., that no recovery

thereon may be had in this action by reason of the

fact that the plaintiffs' decedent, Wayne Robert

Larsen, Sr., assumed the risk of all injuries to and

the resulting death to Wayne Robert Larsen, Sr.

Wherefore, defendant prays that plaintiffs take

nothing, and that it go hence without delay and

with its costs and disbursements incurred herein.

/s/ MILTON E. ZENER,

/s/ BEN PETERSON,
Attorneys for Defendant.

Receipt of Copy acknowledged.

[Endorsed] : Filed May 18, 1951.
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[Title of District Court and Cause.]

MOTION FOR MORE DEFINITE
STATEMENT

Comes now the defendant, Boise Payette Lumber

Co., a corporation, and moves the Court that the

plaintiffs be required to make a more definite state-

ment of their claim, and particularly in the follow-

ing matters:

1. That the plaintiffs be required to state

whether or not the plaintiffs will contend that the

said Homer G. Smith met his death as a result of

the accident set forth in plaintiffs' Complaint, and

whether said death was prior to, contemporaneous

with or subsequent to the death of Wayne Robert

Larsen, Sr.

2. That the plaintiffs be required to state

whether or not the plaintiffs will contend that the

said Wayne Robert Larsen, Sr., was a passenger,

a guest, or was riding in the airplane at the time

of the accident and alleged death of Wayne Robert

Larsen, Sr., and if riding as a passenger or guest

in said airplane, whether or not the said Wayne
Robert Larsen, Sr., was riding in said airplane as

a joint venturer, a guest, or a passenger, or whether

he was riding in the plane at all prior to the injury,

alleged to have resulted in the death of the said

Wayne Robert Larsen, Sr.

3. That the plaintiffs be required to set forth in

what manner the airplane referred to in said Com-

plaint was operated in a wanton, wilful, reckless
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manner, and in complete disregard of the rights of

Wayne Robert Larsen, Sr.

Dated this 1st day of May, 1951.

/s/ BEN PETERSON,

/s/ MILTON E. ZENER,
Attorneys for Defendant.

[Endorsed] : Filed May 3, 1951.

[Title of District Court and Cause.]

MOTION TO DISMISS

Comes now the defendant, Boise Payette Lumber

Co., a corporation, and moves that plaintiffs' Com-

plaint be dismissed upon the ground and for the

reason that said Complaint fails to state a claim

against this defendant, upon which relief can be

granted.

Dated this 1st day of May, 1951.

/s/ BEN PETERSON,

/s/ MILTON E. ZENER,
Attorneys for Defendant.

[Endorsed] : Filed May 3, 1951.
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[Title of District Court and Cause.]

VERDICT

We, the jury in the above-entitled cause, find for

the plaintiffs, and against the defendant, and assess

damages against the defendant in the sum of

$75,000.00.

/s/ HAROLD C. HINCKLEY,
Foreman.

[Endorsed] : Filed November 16, 1951.

United States District Court for the District of

Idaho, Eastern Division

No. 1660

HELEN JOYE LARSEN, as an Individual, and

WAYNE ROBERT LARSEN, JR., a Minor,

by His Natural Guardian and Next Friend,

HELEN JOYE LARSEN,
Plaintiffs,

vs.

BOISE PAYETTE LUMBER CO., a Corporation,

Defendant.

JUDGMENT

This cause came on for trial before the Court and

a jury on November 13, 1951, et seq., both parties

appearing by counsel, and the issues having been

duly tried and the jury having rendered a verdict

for plaintiffs in the sum of $75,000.00,
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It Is Hereby Ordered, Adjudged and Decreed

that plaintiffs recover of defendant the sum of

$75,000.00, with interest at the rate of 6% per

annum, and their costs of action, and that the

plaintiffs have execution therefor.

Dated this 17th day of November, 1951.

[Seal] /s/ ED. M. BRYAN,
Clerk.

[Endorsed] : Filed November 17, 1951.

[Title of District Court and Cause.]

MINUTES OF THE COURT

MAY 14, 1951

This cause came on regularly for hearing on

defendant's Motion to Dismiss and Motion for More

Definite Statement. B. W. Davis appeared for the

plaintiffs and Milton E. Zener appeared for the

defendant. After hearing respective counsel, the

Court overruled the Motion to Dismiss and the

Motion for More Definite Statement, and defendant

was given five days to answer. The Court stated

that the matter will be tried at this term of court.

NOVEMBER 13, 1951

This cause came on for trial before the Court and

a jury, B. W. Davis and L. F. Racine appearing

for the plaintiff, and Ben Peterson and Milton E.

Zener appearing as counsel for the defendant.
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The Clerk, under directions of the Court, pro-

ceeded to draw from the jury box the names of

twelve persons, one at a time, written on separate

slips of paper, to secure a jury. Dorothy Gallafent,

whose name was so drawn, was excused for cause;

Theron Tippets, Mildred Reid and Betty Terrell,

whose names were also drawn, were excused on

plaintiffs ' peremptory challenge ; and F. G. Thomp-

son and Peter J. Ricks, whose names were likewise

drawn, were excused on the defendant's peremptory

challenge.

Following are the names of the persons whose

names were drawn from the jury box, who were

sworn and examined on voir dire, found duly quali-

fied and who were accepted by the parties to com-

plete the panel of the jury, to wit:

Verl Carpenter

Harold E. Thomas

Tracy Reynolds

Ira Neibaur

Harold Hinckley,

Adeline Courtney

Beulah King

Arthur J. Deeg

Adeline H. Corey

Paul Weston

Marjorie Hale

Dennie Donahue

The Court directed that two jurors, in addition

to the panel, be called to sit as alternate jurors.

Thereupon, the names of Philip West and Lena
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Misenhimer were drawn from the jury box, and on

being sworn and examined on voir dire, were found

duly qualified and were accepted by counsel for the

respective parties.

The jury panel and the alternate jurors were

sworn to well and truly try the cause at issue and

a true verdict render.

After admonishing the jurors, the Court excused

them till 10 o'clock a.m. Wednesday, November 14,

1951, and continued the trial to that time.

NOVEMBER 14, 1951

This cause came on for further trial before the

Court and jury; counsel for the respective parties

being present, it was agreed that the jury panel and

the alternate j^urors were all present.

After a statement of the case, J. L. Jeremiasen,

Carl Wahlquist, Frank Lacey, Geneva May Berry,

Neoma Demuzio and Evelyn B. Yeager were sworn

and examined as witnesses, and other evidence was

introduced, on the part of the plaintiff.

After admonishing the jurors, the Court excused

them till 10 o'clock a.m. Thursday, November 15,

1951, and continued the trial to that time.

NOVEMBER 15, 1951

This cause came on for further trial before the

Court and jury; counsel for the respective parties

being present, it was agreed that the jury panel and

the alternate jurors were all present.

Mrs. Yeager and Alfred G. Whittier were sworn



14 Boise Payette Lumber Co., etc.

and examined as witnesses on the part of the plain-

tiffs.

After admonishing the jurors, the Court excused

them till 10 o'clock a.m. Friday, November 16, 1951.

NOVEMBER 16, 1951

This cause came on for further trial before the

Court and jury; counsel for the respective parties

being present, it was agreed that the jury panel and

the alternate jurors were all present.

Frank Lacey, E. M. Wilson, H. N. Hubbard,

Chas. P. Hewes, Carl L. Huff, Howard M. Crouch,

Frank Sokolik, John L. McConnell, Helen Joye

Larsen and Carl Wahlquist were sworn and exam-

ined as witnesses on the part of the plaintiff, and

here the plaintiff rests.

The plaintiff having rested, comes now the de-

fendant and moves the Court for dismissal of this

action. After hearing counsel, the Court overruled

the motion.

Frank Lacey was called and examined as a wit-

ness on the part of the defendant, and here the

defendant rests, and both sides close.

The cause was argued before the jury by counsel

for the respective parties, after which the Court in-

structed the jury.

The Court discharged the alternate jurors, and

the jury panel retired in charge of bailiffs, duly

sworn, to consider of their verdict. While the jury

was still out, the Marshal was directed to provide

them with supper at the expense of the United

States.



vs. Helen Joye Larsen, etc. 15

On the same day the jury returned into court,

counsel for the respective parties being present,

whereupon the jury presented their written verdict,

which was in the words following:

[Title of District Court and Cause.]

VERDICT

*'We, the jury in the above-entitled cause, find

for the plaintiffs, and against the defendant, and

I assess damages against the defendant in the sum

of $75,000.00.

^*HAROLD C. HINCKLEY,
** Foreman.'^

The verdict was recorded in the presence of the

jury and then read to them and they each confirmed

the same.

DECEMBER 6, 1951

Counsel for defendant having requested the Court

to postpone hearing on the Motions for New Trial,

and for Judgment Notwithstanding Verdict, until

the transcript of record is prepared, it is so ordered.

It is further ordered that upon delivery of record,

the defendant will have 30 days to file brief in sup-

iport of the motions, plaintiffs 30 days to reply, and

defendant 20 days to answer.

MAY 9, 1952

Upon motion of Ben Peterson, attorney for de-

Pendant, and the Court being advised, the time for
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defendant to file his brief was enlarged up to and

including June 1, 1952.

JUNE 25, 1952

This cause came on regularly for oral argument

on defendant's Motion for Judgment Notwithstand-

ing Verdict, and Motion for New Trial; L. F.

Racine, Jr., appearing for the plaintiffs and Milton

Zener representing the defendant.

There being no argument, the Court announced

that defendant's Motion for Judgment Notwith-

standing Verdict, and Motion for New Trial will

be overruled.

In the District Court of the United States for the

District of Idaho, Eastern Division

Case No. 1660

HELEN JOYE LARSEN, as an Individual and

WAYNE ROBERT LARSEN, JR., a Minor,

by His Natural Guardian and Next Friend,

HELEN JOYE LARSEN,
Plaintiffs,

vs.

BOISE PAYETTE LUMBER COMPANY, a

Corporation,

Defendant.

MOTION FOR A NEW TRIAL

Comes now the defendant above named, and moves

the Court for a new trial upon the following

grounds, to wit:

ii
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I.

That said verdict of the jury returned in the

above action was one of excessive damages, appear-

ing to be given under the influence of passion or

prejudice in this, that the said verdict and the

amount thereof, namely $75,000.00, bears no reason-

able relationship to the amount of monetary dam-

ages sustained and is in violation of the measure

of damages in such cases provided, and appears to

have been rendered by the jury under the influence

of passion or prejudice.

II.

A. That the evidence in the case was insufficient

to justify the verdict of the jury in this, that the

evidence showed at the conclusion of the trial that

the deceased, namely Wayne Robert Larsen, had as-

sumed the risk at a time when he knew or should

have known the ability of Homer G. Smith as a

flyer, the dangers of night flying at the time and in

the type of airplane used, and other ordinary risks

incident to the flight of such plane ; and was guilty

of contributory negligence for each of the reasons

herein assigned.

B. That the evidence is insufficient to support

the verdict in this, that there was no evidence in the

record that the defendant corporation had ever au-

thorized the use of the instrumentality, an airplane,

by their salesman, Homer G. Smith, in the perform-

ance of his duties. Consequently a flight of the plane

was not within the course of his employment. That

the evidence conclusively showed from the testimony
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produced by the plaintiffs that no authority had ever

been issued by the defendant for the use of said

plane, and that said flight had never been authorized

by the company at all.

C. That the evidence produced at said trial was

insufficient to support the verdict in this, that there

was no casual connection shown between the claimed

inexperience of Homer G. Smith as a pilot and the

happening of the accident. That the evidence on the

contrary shows that the accident could have hap-

pened by the exercise of ordinary care on the part

of the pilot of the plane, allegedly Homer G. Smith.

Further that the evidence shows that the airplane

was equipped with dual controls and that the same

could have been flown from either of two controls;

and the evidence is insufficient to establish that

Homer G. Smith was in fact the pilot of the air-

plane at the time of the accident.

III.

That the Court trying said cause erred in refus-

ing to grant defendant's Motion for Non-suit upon

each and every one of the grounds and reasons set

forth in defendant's Motion for Non-suit, and refer-

ence is specifically made herein to said Motion for

Non-suit as to the grounds assigned and the reasons

thereof.

IV.

That the Trial Court erred in refusing to grant

defendant's Motion for Directed Verdict for each

or for one of the grounds assigned and set forth

in defendant's Motion for Directed Verdict, the
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grounds of which are by reference made a part of

this motion.

V.

That the Trial Court erred in its instructions to

the jury in the following particulars:

1. That the Trial Court instructed the jury that

an assumption of inference of negligence arose from

the mere happening of the accident itself, of which

presumption the planitiffs were entitled to benefit.

That said instruction is erroneous in this, that in

this type of action in which it is contended that the

defendant's agent operated an airplane negligently,

the doctrine of res ipsa loquitor does not apply, but

that it is incumbent upon the plaintiff in such cases

to prove acts of negligence which are the cause of

the accident.

2. That the Trial Court erred in instructing the

jury that violation of the Civil Aeronautics Regula-

tions was prima facie evidence of negligence, for the

reason that violation of the regulations is not prima

facie evidence of negligence ; that is, violation of the

regulations not being violation of law as in cases

of acts of the legislature, acts of Congress, or ordi-

nances duly passed by municipalities.

3. The Court erred in instructing the jury that

a private pilot must have in his possession at all

times when flying a plane, his certificate of physical

examination for the reason that said instruction

with respect to physical certificate was not part of

the evidence of said case, and had no casual con-
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nection between the flight of the plane, the accident,

and the resulting damages.

4. The Court further erred in instructing the

jury that the said Homer Gr. Smith was acting

within the course of his employment and had au-

thority to fly the plane, if the evidence showed that

the said defendant corporation had knowledge of

such acts and did not take positive action to prevent

it ; and said instruction in effect took aw^ay from the

jury the question of agency and whether or not the

flight was in the line, course, and scope of his em-

ployment.

5. The Court further erred in the giving of two

or three instructions near the later part of the in-

structions, the effect of which was to take the ques-

tion of scope of employment and agency and au-

thority to use the plane away from the jury.

6. The Court further erred in refusing and fail-

ing to give defendant's instruction No. 2, which said

instruction deals with the question of contributory

negligence, which also deals with the assumption of

risk.

7. That the Court erred in refusing to give de-

fendant's requested instruction No. 3, which said

instruction w^as one dealing with the authority of

the said Homer Gr. Smith to use the plane in con-

nection with his employment.

8. The Court erred in refusing to give Instruc-

tion No. 4, which was an instruction dealing with

the matter of authority on the part of Smith to use
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the plane, and deals with the matter of the method

and manner in which authority to use the plane must

be granted, and whether or not any authority was

granted for the use of an airplane in connection with

the business of defendant on this occasion or at any

other time.

9. The Court further erred in refusing to give

defendant's requested instruction No. 7, which said

instruction is one in which the extra hazardous

nature of an airplane flight of this character is set

forth.

VI.

That the Court erred in refusing to admit in evi-

dence pilot's certificate issued to Wayne Robert

Larsen certifying his training and ability and li-

cense to fly an airplane, the same being material

upon the issue of the assumption of risk on the part

of the said Wayne Robert Larsen.

VII.

The Court erred in refusing to strike from the

records the plaintiff's testimony with respect to the

fact that the deceased did not use either alcohol or

tobacco.

VIII.

The Court further erred in admitting evidence

over defendant's objection proving or attempting to

prove agency, course of employment, or authoriza-

tion to use the plane by statements of persons other

than the authorized agents of the defendant corpo-

ration, and by permitting proof of agency by oral

testimony by persons other than agents of defendant

corporation.
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The defendant respectfully requests that the above

motion be not heard by the Court until after the

transcript of the evidence in the above action be pre-

pared for the assistance of counsel and the Court,

which said transcript has been requested.

The defendant respectfully requests that the de-

fendant be permitted to amend this motion at a time

subsequent to the time the transcript of the said

proceedings has been prepared and served.

This motion is based upon the records and files

and verdict and judgment in the above-entitled

matter and the defendant's Motion for Non-suit and

the defendant's Motion for Directed Verdict.

Dated this 23rd day of November, 1951.

/s/ MILTON E. ZENER,

/s/ BEN PETERSON,
Attorneys for Defendant.

Receipt of Copy acknowledged.

[Endorsed] : Filed November 24, 1951.

[Title of District Court and Cause.]

MOTION FOR JUDGMENT NOTWITH-
STANDING THE VERDICT

Comes now the defendant by and through its at-

torneys and moves the Court for Judgment Notwith-

standing the Verdict upon the grounds that the said

Motion for Directed Verdict should have been

granted by the Court at the time said motion was
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made, because at said time the evidence showed that

the said Wayne Robert Larsen had assumed the risk

of said flight and all dangers necessarily incident

thereto and was guilty of contributory negligence

as in said motion set forth. For the reasons that at

the time the Motion for Directed Verdict was made,

the evidence was insufficient to show any authority

had been issued by the defendant to the said Homer
G. Smith to use said plane in connection with his

employment. And for the purpose of this motion,

express reference is hereby made to the Motion for

Directed Verdict, and the entire motion is incor-

porated herein and is made a part hereof.

Dated this 23rd day of November, 1951.

/s/ MILTON E. ZENER,

/s/ BEN PETERSON,
Attorneys for Defendant.

Receipt of Copy acknowledged.

[Endorsed] : Filed November 24, 1951.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that the Boise Payette

Lumber Co., a corporation, defendant above named,

hereby appeals to the Circuit Court of Appeals for

the Ninth Circuit from the judgment entered in

favor of the plaintiff above named and against the

defendant, such judgment being entered upon the
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17th day of November, 1951, and from the Order

entered in the above-entitled action upon the 25th

day of June, 1952, denying defendant's motion for

new trial and also from the Court's Order denying

defendant's Motion for Judgment Notwithstanding

the Verdict.

/s/ MILTON E. ZENER,

/s/ BEN PETERSON,
Attorneys for the Defendant.

[Endorsed] : Filed July 7, 1952.

[Title of District Court and Cause.]

COST BOND

Know All Men by These Presents

:

That Boise Payette Lumber Company, a corpo-

ration organized and existing under the law of the

State of Delaware, and duly organized to transact

business in the State of Idaho, is held and firmly

bound unto Helen Joye Larsen and Wayne Robert

Larsen, Jr., a minor, plaintiffs in the above-entitled

action in the penal sum of $300.00 Dollars to be

paid to the said Plaintiffs, their heirs, executors,

administrators, and assigns, to which payment well

and truly to be made, Boise Payette Lumber Com-

pany binds itself, its executors and assigns firmly

by these presents.

Sealed with our seals this 7th day of July, 1952.

The condition of the above obligation is such that

whereas the said Boise Payette Lumber Company, a
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corporation is about to take an Appeal to the United

States Court of Appeals for the Ninth Circuit to

reverse a judgment rendered and entered on the

17th day of November, 1951, in the United States

District Court for the District of Idaho, Eastern

Division, in the above-entitled cause.

Now Therefore, the condition of the above obliga-

tion is such that if Boise Payette Lumber Co., a

corporation, shall prosecute its appeal to effect and

answer all costs which may be adjudged against it

if it fails to make good its appeal, then this obliga-

tion is void, otherwise to remain in full force and

effect.

[Seal] . GENERAL CASUALTY
COMPANY OF AMERICA,

By /s/ A. R. EBEL,
Attorney-in-Fact.

Attest

:

BRYAN & COMPANY, INC.

By /s/ A. R. EBEL,
Resident Agent, Pocatello,

Idaho.

[Endorsed] : Filed July 7, 1952.
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POWER OF ATTORNEY

Indemnity Insurance Company
of North America

Philadelphia

Know All Men by These Presents: That the In-

demnity Insurance Company of North America, a

corporation of the Commonwealth of Pennsylvania,

having its principal office in the City of Philadel-

phia, Pennsylvania, pursuant to the following By-

law, which was adopted by the Board of Directors

of the said Company on July 12, 1920, to wit:

''Article XII, Section 1.—The President, or

any Vice-President, shall have power and au-

thority to appoint resident Vice-Presidents,

resident Assistant Secretaries and Attorneys-in-

Pact and to authorize them to execute on behalf

of the Company and attach the Seal of the Com-

pany thereto, bonds and undertakings, recogni-

zances, contracts of indemnity and other w^rit-

ings obligatory in the nature thereof."

does hereby nominate, constitute and appoint George

F. Hagg, of the City of San Francisco, State of

California, its true and lawful agent and attorney-

in-fact, to make, execute, seal and deliver for and on

its behalf, and as its act and deed any and all bonds

and undertakings in its business of guaranteeing

the fidelity of persons holding places of public or

private trust, and in the performance of contracts

other than insurance policies, and executing and

guaranteeing bonds or other undertakings, required
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or permitted in all actions or proceedings or by law

required or permitted.

All such bonds and undertakings as aforesaid to

be signed for the Company and the Seal of the Com-

pany attached thereto by the said George F. Hagg,

individually.

And the execution of such bonds or undertakings in

pursuance of these presents, shall be as binding

upon said Company, as fully and amply, to all in-

tents and purposes, as if they had been duly exe-

cuted and acknowledged by the regularly elected

officers of the Company at its office in Philadelphia,

Commonwealth of Pennsylvania, in their own
proper persons.

In Witness Whereof, the said R. S. Robins, Vice-

President, has hereunto subscribed his name and

affixed the corporate seal of the said Indemnity In-

surance Company of North America, this 23rd day

of June, 1952.

[Seal] INDEMNITY INSURANCE CO.

OF NORTH AMERICA,

By R. S. ROBINS,
Vice-President.

State of Pennsylvania,

County of Philadelphia—ss.

On this 23rd day of June, A.D. 1952, before the

subscriber, a Notary Public of the Commonwealth

of Pennsylvania, in and for the County of Phila-
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delphia, duly commissioned and qualified, came R.

S. Robins, Vice-President of the Indemnity Insur-

ance Company of North America to me personally

known to be the individual and officer described in,

and who executed the preceding instrument, and

he acknowledged the execution of the same, and,

being by me duly sworn, deposeth and saith, that he

is the officer of the Company aforesaid, and that the

seal affixed to the preceding instrument is the cor-

porate seal of said Company, and the said corporate

seal and his signature as officer were duly affixed,

and subscribed to the said instrument by the au-

thority and direction of the said corporation, and

that Bylaw, Article XII, Section 1, adopted by

the Board of Directors of said Company, referred

to in the preceding instrument, is now in force.

In Testimony Whereof, I have hereunto set my
hand and affixed my official seal at the City of Phila-

delphia, the day and year first above written.

[Seal] SAMUEL DOAK,
Notary Public.

My commission expires January 29, 1955.

I, the undersigned. Assistant Secretary of In-

demnity Insurance Company of North America, do

hereby certify that the original Power of Attorney,

of which the foregoing is a full, true and correct

copy, is in full force and effect.

In witness whereof, I have hereunto subscribed

my name as Assistant Secretary, and affixed the cor-
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porate seal of the Corporation, this 16th day of

July, 1952.

[Seal] /s/ DONALD H. COLYER,
Assistant Secretary.

[Title of District Court and Cause.]

SUPERSEDEAS BOND

Know All Men by These Presents:

That we, Boise Payette Lumber Co., a corpora-

tion, are held and firmly boimd unto the plaintiffs

above named in the sum of Ninety Thousand and

no/100 Dollars ($90,000.00) to be paid to the plain-

tiffs, theix heirs, executors, administrators, succes-

sors or assigns to which payment well and truly to

be made, we bind ourselves, our heirs, executors, ad-

ministrators, successors, or assigns, jointly and

severally by these presents. Sealed with our seals

and dated this 16th day of July, 1952.

Whereas, on the 17th day of November, 1951, in

the Court of the United States for the District of

Idaho, Eastern Division, in a suit pending between

plaintiffs above named and the defendant, judgment

was rendered against the defendant and it has taken

an appeal to the United States Court of Appeals for

the Ninth Circuit to reverse the said judgment.

Now, the condition of the above obligation is such

that if defendants shall pay the amount of final

judgment herein if his appeal shall be dismissed or

the judgment affirmed or modified, together with all

costs and interest that has accumulated, then the
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above obligation to be void, otherwise to remain

in full force and effect.

Sealed and delivered in presence of

:

[Seal] INDEMNITY INSURANCE CO.

OF NORTH AMERICA,

By /s/ GEORGE F. HAGG,
Attorney-in-Fact.

(Executed in Duplicate.)

Approved

:

/s/ CHASE A. CLARK,
District Judge.

State of California,

City and County of San Francisco—ss.

On this 16th day of July, in the year one thousand

nine hundred and fifty-two, before me D. Cotner, a

Notary Public in and for the City and County of

San Francisco, personally appeared George F.

Hagg, known to me to be the person whose name is

subscribed to the within instrument as the Attorney-

in-Fact of the Indemnity Insurance Company of

North America, and acknowledged to me that he

subscribed the name of the Indemnity Insurance

Company of North America thereto as principal,

and his own name, as Attorney-in-fact.

[Seal] /s/ D. COTNER,
Notary Public in and for the City and County of

San Francisco, State of California.

My Commission Expires December 20, 1952.

[Endorsed] : Filed July 22, 1952.
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[Title of District Court and Cause.]

DESIGNATION OF RECORD ON APPEAL

Appellant designates the following portions of the

record, proceedings and evidence to be contained in

the record on appeal in this action

:

1. Complaint of the plaintiffs and amendments

thereto

;

2. Answer of the defendant and all amendments

thereto

;

3. Defendant's motion for more definite state-

ment;

4. Defendant's motion to dismiss;

5. The entire transcript of the evidence taken

at the trial;

6. The entire transcript of all proceedings which

were stenographically reported at the trial including

all instructions of the Court and all further instruc-

tions of the Court

;

7. All instructions requested by the defendant

which were not given by the Court

;

8. Objections to instructions;

9. The verdict;

10. Judgment entered thereon

;

.11. All minutes of the Court

;

12. Defendant's motion for new trial

;
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13. Defendant's motion for judgment notwith-

standing the verdict

;

14. All exhibits entered into evidence at the trial

of said cause;

15. The Court's ruling denying the motion for

new trial;

16. The Court's ruling denying defendant's mo-

tion for judgment notwithstanding the verdict;

17. The notice of appeal

;

18. This designation of record on appeal

;

19. All stipulations and minute entries filed in

the above action.

A copy of the transcript of the evidence referred

to in number five (5) above and the copy of the

proceedings stenographically recorded as referred

to herein has heretofore been served upon the plain-

tiffs.

Dated this 16th day of July, 1952.

/s/ MILTON E. ZENER,

/s/ BEN PETERSON,
Attorneys for Defendant and

Appellant.

[Endorsed] : Filed July 16, 1952.
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In the District Court of the United States for the

District of Idaho, Eastern Division

No. 1660

HELEN JOYE LARSEN, as an Individual and

WAYNE ROBERT LARSEN, JR., a Minor,

by His Natural Guardian and Next Friend,

HELEN JOYE LARSEN,
Plaintiffs,

vs.

BOISE PAYETTE LUMBER CO., a Corporation,

Defendant.

TRANSCRIPT

This matter came on for hearing November 13, 1951,

before the Honorable Chase A. Clark, United

States District Judge, for the District of Idaho,

sitting in Poeatello, Idaho, with a jury.

Appearances

:

BEN W. DAVIS, ESQ.,

LOUIS F. RACINE, ESQ.,

Attorneys for the Plaintiffs.

MILTON E. ZENER, ESQ.,

BEN PETERSON, ESQ.,

Attorneys for the Defendant.
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J. L. JEREMIASEN
called as a witness, under the rule, by the Plaintiff,

after being first duly sworn, testifies as follows:

Direct Examination

By Mr. Davis

:

Q. Your name is J. L. Jeremiasen?

A. Yes, sir.

Q. You live in Boise ? A. Yes, sir.

Q. What official position do you hold with the

Boise-Payette Lumber Company?

A. Vice President, General Manager of the Re-

tail Division.

Q. What are Mr. Lacey 's initials *?

A. F. M.

Q. What official position does he hold ?

A. District Manager.

Q. For what district.

A. Pocatello district.

Q. What official position does Mr. Wahlquist

hold?

A. He is manager of the Pocatello yard.

Q. How many yards do you—does the Boise-

Payette Lmnber Company have in Idaho ?

Mr. Zener: That is objected to as being imma-

terial.

The Court : He may answer.

A. Well—thirty-nine.

Q. Does that include yards operated under the

name of the [1*] Tri-State Lumber Company?

*Page numbering appearing at foot of page of original Reporter'!

Transcript of Record.
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(Testimony of J. L. Jeremiasen.)

Mr. Zener: That is objected to as being imma-
terial.

The Court: I am unable to know at this time

what the purpose is, but he may answer.

A. It does not.

Q. How many yards are there under that head-

ing or name? A. Thirteen.

Q. That would be fifty-two in all ?

A. Yes, sir.

Q. You, as general manager, have charge of all

of these yards? A. No, I have thirty-nine.

Q. You do not have personal charge of the

others? A. No, sir.

Q. You. have a general program with reference

to the selling of your products? A. Yes, sir.

Q. Your purpose and the purpose of your yards

is to sell your products? A. That is correct.

Q. Homer Smith you had known before he was

employed by you? A. Yes, sir.

Q. Homer Smith came to you direct, you were

directly responsible for his employment?

A. That is correct.

Q. When was he employed ?

A. As I recall it was about April first. [2]

Q. About April first? A. Yes, sir.

Q. That was of 1950? A. Yes.

Q. He was sent to Pocatello at the time ?

A. Yes, sir.

Q. Did you call Mr. Lacey, the district manager

of the Pocatello district?

A. Yes, I presume so.
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Q. Did—strike that—he was paid regularly from

the time he started to work ? A. Yes, sir.

Q. I mean Mr. Smith was paid regularly from

the time he started with your company ?

A. Yes, sir.

Q. He was paid on a monthly basis ?

A. Yes, sir.

Q. His monthly checks came from your office in

Boise? A. Yes, sir.

Q. And were sent to Pocatello ?

A. Yes, sir.

Q. You knew that Mr. Smith, while he was in

your employ, was flying an airplane %

A. Yes, I knew it shortly before the accident.

Q. Mr. Jeremiasen, you handed to your counsel

and he handed to me what was subpoenaed here;

you know generally what that is that I have in my
hand that Mr. Zener handed to me [3] yesterday?

A. Yes, sir.

Q. Did you give one of these to Mr. Smith when

he came to work for you? A. No, sir.

Q. Did you ever give him any bulletin of any

kind?

A. No, those bulletins are sent to the managers.

Q. Do you know whether Mr. Smith ever had

one of them? A. Not to my knowledge.

Q. Not, to your knowledge? A. No.

Q. Would it be customary for him to have it?

A. It would have been at his disposal in the yard

file. He could have seen them.

Q. He could have seen them ? A. Yes, sir.
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Q. Mr. Jeremiasen, your program of selling to

prospective customers included doing any legitimate

thing that would increase your business ?

A. Yes, sir.

Q. It included, for instance, at times, the buying

of flowers if necessary, if you felt it was necessary

or would be helpful *?

A. Well, I would say that ordinarily the man-

ager would do that.

Q. It would include meals and entertainment of

customers % A. Yes, sir. [4]

Q. You expect to do a certain amount of enter-

tainment in your business to promote sales %

A. Yes, sir.

Q. You want your salesman to be friendly and

nice to customers and contractors %

A. Yes, sir.

Q. It is a part of their duty to be nice and

to be friendly to them"? A. Yes.

Q. You want them all to be friendly and you

want them to be nice to your customers and to con-

tractors? A. Yes, naturally.

Q. That would be one way in your business to

promote sales by being nice to them to treat people

right to keep their good will and have them trade

with you? A. That's right.

Q. You wouldn't have a salesman or employee

who wasn't nice to your customers and contractors?

A. No, sir.

Q. When you employed Mr. Smith—withdraw
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that—when you employ a man you have application

forms that you require to be filled out?

A. Yes, sir.

Q. In this case you first employed Mr. Smith and

then sent application forms to be filled out and got

them later? A. That is correct.

Mr. Davis: There were a number of [5] instru-

ments that we wanted here and they were copied or

copies made and then we handed them to the clerk

if I may have that file I can get what I want?

The Court : You may do that.

Q. You knew of course, while Mr. Smith was

working here that he did do some entertaining of

customers ? A. Yes.

Q. I suppose that there was no written instru-

ments given by you to Mr. Smith, or that you didn 't

have any written contract with him?

A. That is correct.

Q. Mr. Jeremiasen—just a minute

Mr. Davis : I will ask that this be marked as an

exhibit.

Q. Now, I am calling your attention to exhibit

number 1, which you have in your hands, you know

what it is ? A. Yes, sir.

Q. That is a letter that you wrote to Mr. Smith?

A. Yes, sir.

Q. A copy of that letter went to Mr. Lacy, your

district manager? A. Yes, sir.

Q. And a copy to Mr. Wahlquist, the local man-

ager? A. Yes, sir.

Q. I mean by that, the Pocatello manager?
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A. Yes, sir. [6]

Mr. Davis: We offer exhibit 1 in evidence at

this time.

Mr. Zener: No objection.

The Court: It may be admitted.

Mr. Davis : May this be read to the jury now %

The Court: Yes.

Mr. Davis: Exhibit 1 is dated April 20, 1950,

and reads: ''Mr. Homer G. Smith, Grand County

Lumber Company, Grand Lake, Colorado.

''Dear Homer:

"We are glad to hear from you that you are

going to accept employment at Pocatello and will

arrive Friday, April 28. We will put you on the

regular pay roll as a salesman, effective May 1, at

$275.00 a month.

"I am enclosing a withholding exemption certifi-

cate and our regular application for employment

which we would like to have you complete and re-

turn for our files. The application for employment,

of course, is for our records only. I hope to see you

in Pocatello within the near future.

"Yours very truly,

"J. L. JEREMIASEN,
"Vice President.

"Copy to Mr. Wahlquist and to Mr. Lacy.''

Q. I am handing you six sheets which have been

supplied to me by the Attorney for the Boise Pay-

ette Lumber Company and I have had them marked
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as one exhibit. They are the application referred to

in exhibit 1.

Mr. Zener : We have no objection to the [8] ap-

plication which is the first sheet but we deem the

other matters that are attached, which are the re-

port of references, to be incompetent, irrelevant and

immaterial for any purpose.

Mr. Davis: I think the fact that the man was

employed is material and the other matters I con-

sider material.

The Court: The exhibit may be admitted.

Mr. Davis: I don't think that I had made a for-

mal offer.

The Court: The record may show that it is

offered and admitted.

Mr. Zener: And our objection will go to the

offer as made.

The Court : Yes, it will be deemed that your ob-

jection was made after the offer. The record may
show that the objection is made to the offer of the

exhibit.

Q. Mr. Jeremiasen, you now have exhibit num-

ber 2 ? A. Yes, sir.

Q. That is the regular form of application that

you required from Mr. Smith?

A. It was at that time.

Q. That is what you referred to in your letter

which was introduced in evidence?

A. Yes, sir. [8]

Q. If you don't know or remember, I think you
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will find the receiving date on the last page. What
time was it received back in your office*?

A. That would only refer to this reference.

Q. Do you know what time that came back to

your Boise office?

A. I would presume about April 26, Mr. Smith

dated it on the 24th of April, although it is not

marked.

Mr. Davis : I don't think it would serve any pur-

pose to read it at this time.

The Court: I think there should be an agree-

ment that any exhibit admitted may be referred to

or read from at any time during the trial, other-

wise they would have to be read at the time of in-

troduction.

Mr. Davis: I agree to that.

Mr. Zener : And it is agreeable to us.

Q. A salesman in your business who works for

you does whatever is necessary to dispose of your

products ?

A. I would not say that—he might do things

that would be contrary to Company policy.

Q. He does whatever is legitimately necessary in

the lumber business to dispose of your products'?

A. Yes, sir.

Q. You came to Pocatello the evening of July

17, 1950—was it the evening of the 17th or the 18th ?

A. I cannot recall the date.

Q. Anyway it was in the evening when this acci-

dent took place shortly after midnight? [9]

A. Yes, sir.
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Q. Before that you had advised Mr. Lacy that

you were coming? A. Yes, sir.

Q. You had advised Mr. Lacy"? A. Yes.

Q. And Mr. Lacy and Mr. Smith were going to

meet with you that night?

A. I had made no definite arrangement for a

meeting, I told them, that is, I told Mr. Lacy I was

coming in.

Q. Did Mr. Lacy advise you later that he had

made arrangements for Mr. Smith and he to meet

with you and Mr. Wahlquist—to meet that night?

A. I don't recall—I didn't recall at that time,

but since this action was started I realize he had.

Q. You know now that Mr. Lacy talked to you

about meeting with you that night?

A. Yes, sir.

Q. That was after office hours; that was in the

evening after dinner?

A. Yes, if we met that evening it would be.

Q. You know, or you knew at that time that the

elder Mr. Larsen and his son-in-law Mr. Berry and

his son Mr. Wayne Larsen were customers of the

Boise-Payette Lumber Company?

A. Yes, sir.

Q. You knew that prior to the time they lost

their lives? A. Yes, sir.

Q. They were the type of contractors that you

wanted their [10] business ? A. Yes, sir.

Q. Did you know that Mr. Smith had contacted

them and had been working with them?

A. I think I did.
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Q. Who first told you about the death of these

men who were customers of yours and Mr. Smith %

A. Mr. Lacy phoned me the next morning,

Q. Here in Pocatello ? A. Yes, sir.

Q. I thought you told me when we took your

deposition that you didn't remember what Mr. Lacy

told you?

A. I don't recall but he told me about the acci-

dent; I don't recall what he said excepting four men
were involved.

Q. Did he tell you three of the men were cus-

tomers of the Boise-Payette Lumber Company?

A. I cannot say that he told me, but I testified

that I knew they were customers. I think he told

me who were with Mr. Smith.

Q. Now, you considered Homer Smith as an

experienced lumber man? A. Yes, sir.

Q. You knew he had had experience in sales of

lumber and all other lines of the lumber business?

A. Yes, sir.

Q. You hired him because you believed that he,

with that experience, [11] would be a good contact

man with contractors to promote your business in

this district? A. Yes, sir.

Q. He had been in the lumber business for prob-

ably twenty-five years, is that right?

A. I think about that long.

Q. You knew that he had worked for his father

in the lumber business and that Homer had taken

over the lumber business himself ? A. Yes, sir.
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Q. You had known him; you and he were both

born in the same town in Colorado?

A. Yes, sir.

Q. He first came to Salt Lake City to see you?

A. Yes, sir.

Q. And when he found you were in Boise, he

came to Boise to see you? A. Yes, sir.

Mr. Davis : That is all, you may examine.

Cross-Examination

By Mr. Zener:

Q. Mr. Jeremiasen, at the time you hired Mr.

Smith, did you know whether or not he owned an

airplane at that time ?

A. No, I don't think that he did at that time.

Q. Do you recall when you first personally

learned that Mr. Smith had acquired an air-

plane? [12]

A. It was just shortly before the accident. I

think it was about a week or so, maybe a little

longer.

Q. In what manner did you learn that?

A. Well, I was over here and I think he told me
or someone else told me. Some other employee.

Q. You had never seen the airplane?

A. No, sir.

Q. Was it purchased in whole or in part by the

Boise-Payette Lumber Company?

A. It was entirely personal. His personal prop-

erty.

Q. Did your company contribute anything with



vs. Helen Joye Larsen, etc. 45

(Testimony of J. L. Jeremiasen.)

respect to the payment for or the purchase of the

airplane*? A. Nothing.

Q. Nothing? A. No, sir.

Q. As General Manager of this area, have air-

planes ever been purchased or used by your com-

pany for any purpose?

A. Just commercial air lines.

Q. You mean regularly scheduled air lines?

A. That is right.

Q. Has your Company ever owned an airplane

itself for the use of the Company?

A. No, sir.

Q. Have any of the personnel of the Company
ever owned an airplane used in connection with the

business of the Boise-Payette Lumber Company?

A. No, sir. [13]

Q. Have you, either in connection with Mr.

Smith or other empployee or employees of the

Company, ever authorized the use of an airplane in

connection with Company business?

Mr. Davis: I object to that as calling for a con-

clusion of this witness, that is a matter for the jury.

He can say what he did or what he didn't do.

The Court: That is right, the objection will be

sustained.

Q. When you learned of the purchase of this

plane by Mr. Smith did you ever discuss the owner-

ship of the plane with Mr. Smith himself?

A. I don't recall that I did.
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Q. Did you ever mention it to him on any occa-

sion that he had a plane, or inquire about it?

A. I cannot remember that. If he were the one

that informed me that he had it then I presume that

we had some conversation about it, but I don't

recall.

Mr. Davis: I move that answer be stricken as

not responsive.

The Court: I will let it stand.

Q. Did you have any notice or any knowledge of

this flight to Twin Falls before or prior to the

time it was taken? A. No, I did not.

Q. Did you ever authorize the payment of any

expense to Mr. Smith in connection with the use

of this plane?

Mr. Davis : That is objected to as [14] incompe-

tent, irrelevant and immaterial. The records are

the best evidence—no, I will withdraw the objection.

The Court: Very well, he may answer.

A. No, I did not.

Q. Did you yourself ever advise Mr. Smith that

Ms airplane could, in any respect, be used in the

business of the Boise-Payette Lumber Company?

A. No, sir, I did not.

Q. Now, Mr. Jeremiasen, the salary at which

Mr. Smith was employed was $275.00 per month ?

A. Yes, sir.

Q. You fixed that salary? A. Yes, sir.

Q. In connection with the work that was per-

formed by Mr. Smith for the Company, under
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whose direction was he in the performance of that

work? A. Mr. Wahlquist.

Q. He is the Pocatello Man? A. Yes, sir.

Q. With respect to the allowance of any ex-

penses for travel or for the use of the car or for en-

tertainment of other persons, who was the person

who had jurisdiction over the allowance or dis-

allowance of the expenses to a salesman such as Mr.

Smith?

A. The local manager has that jurisdiction. I

peruse them but I don't O.K. them. [15]

Q. Who advises an employee such as Mr. Smith

as to what rights there are in connection with the

expenses on the work he is performing for the Com-

pany? A. The local manager.

Q. Did you ever discuss that with Mr. Smith?

A. No, sir.

Q. The limit of your discussion with Mr. Smith

was where he would work; the salary he would

draw and under whose supervision he would work,

is that correct? A. Yes, that is correct.

Q. Are the allowances made by your Company
for expenditures by the salesmen, both for travel

and entertainment, set out in the bulletin Mr. Davis

referred to—strike that, please—Mr. Jeremiasen,

under the policy of the Company with respect to the

payment of expenses, the travel expenses and so on,

are they set forth in a bulletin?

A. I think the bulletin only states where these

authorized expenses are going to be charged, that is,

to what expense account.
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Q. Then, I take it that it is the responsibility of

the local manager under whom the salesmen work

to determine the allowability of the expenses?

A. That is correct.

Q. In the instance of Mr. Smith there was an

allowance for mileage on his own car, used in Com-

pany business? A. That is correct. [16]

Q. Was there any allowance made for the use

of that car in anything other than company busi-

ness?

A. That would be contrary to Company policy.

Mr. Davis : I object to that as not answering the

question and move that it be stricken.

The Court: It is not responsive.

Mr. Davis: May it be stricken?

The Court: Yes, it may be stricken.

A. Not to my knowledge.

Q. Not to your knowledge?

A. That's right.

Q. Do you know yourself the area that is in-

cluded in the Pocatello operation here so far as the

sales are concerned?

A. The city of Pocatello and the surrounding

rural area.

Q. That is the area over which Mr. Wahlquist

had jurisdiction? A. Yes, sir.

Q. And the area in which Mr. Smith was hired

to work as a salesman? A. Yes, sir.
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Q. By the Pocatello area and surrounding rural

area, about what is that—could you define that ter-

ritory for the jury?

A. It would be the incorporated city limits;

Alameda and you might say half way to Blackfoot

and possibly down to Downey ; Inkom and half way
to American Falls. [17]

Q. You have a yard at American Falls'?

A. Yes, sir.

Q. Do you have one at Aberdeen?

A. The Tri-State has.

Q. And at Blackfoot, do you have a yard there ?

A. Yes, sir.

Q. Do you have one—strike that, please—South

of Pocatello, where is the nearest yard?

A. The only yard that we have south of Poca-

tello is at Montpelier.

Q. There is a yard at Twin Falls, Idaho ?

A. Yes, sir.

Q. That is your Company? A. Yes, sir.

Q. Each of these yards are operated by a man-

ager of that particular operation or yard ?

A. That's right.

Q. Each of these yards hire their own personnel

for the operation of the yard and the selling of the

products of the yard?

A. They hire some of the personnel and some

of the personnel is hired in Boise and sent to the

yard. We have no set way of doing that.

Q. When a man such as Mr. Smith is sent to the

Pocatello yard which was operated under the man-
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agement of Mr. Wahlquist, his work is confined to

that particular operation, is it not? [18]

Redirect Examination

By Mr. Davis:

Q. Mr. Jeremiasen, the two Larsens and Mr.

Berry lived in Pocatello? A. Yes, sir.

Q. You knew that? A. Yes, sir.

Q. When you hired Mr. Smith, you wrote him a

letter, that is, exhibit 1 ? A. Yes, sir.

Q. You sent a copy of that to your District Man-

ager, Mr. Lacy? A. Yes, sir.

Q. You knew when Mr. Smith came to Pocatello

the man who met him and showed him over the town

and met him at the airport was Mr. Lacy?

A. Yes, sir.

Q. Are you trying to say that Mr. Lacy doesn't

have any jurisdiction in his district?

A. He has supervision of the yards in his dis-

trict.

Q. He has supervision of the managers?

A. Yes, sir.

Q. He was formerly manager of the Pocatello

yard? A. Yes, sir.

Q. And he was promoted to District Manager?

A. Yes, sir.

Q. You say that you didn't know or have any

notice that he was going to fly to Twin Falls and

take these men, you [19] mean you didn't know

personally ? A. That is correct.

Q. You didn't mean to say that some of the
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others, the managers or agents of the Boise-Payette

Lumber Company didn't have notice?

A. That is true, I didn't infer that.

Q. You say this airplane was personally owned

by Mr. Smith? A. Yes, sir.

Q. And his automobile was personally owned

by Mr. Smith? A. Yes.

Q. He used his automobile in your business?

A. Yes, sir.

Q. You say that you never advised him that he

could use his airplane on Company business?

A. No, sir.

Q. You never advised him that he couldn't use it

on Company business ?

A. I never had any conversation with him about

it at all, not that I recall.

Q. You never advised him that he couldn't?

A. No, sir.

Q. You don't know whether he used his airplane

on Company business or not ?

A. I don't know what occasion he would have.

Q. Do you know whether he ever used his air-

plane on company business or not, in this District?

A. I have no knowledge of that. [20]

Q. You didn't know? A. No.

Q. Do you know whether he flew it to other

towns; to Idaho Falls or Twin Falls or American

Falls?

A. I have no knowledge that he flew it except to

Colorado.

Q. Do you know whether he flew it in the day



52 Boise Payette Lumber Co., etc.

(Testimony of J. L. Jeremiasen.)

time during the hours he was working for the

Boise-Payette Lumber Company?

A. I don't know that he did, I don't think he

did.

Q. Do you know whether he had a desk in your

yard here? A. Yes, sir.

Q. You know that he did? A. Yes, sir.

Mr. Davis : That is all.

Mr. Zener : That is all, Mr. Jeremiasen.

The Court: We will recess at this time for fif-

teen minutes.

November 14, 1951—11:15 A.M.

GAEL WAHLQUIST
called as a witness by the plaintiffs, under the

rules. After being first duly sworn testifies as fol-

lows:

Direct Examination

By Mr. Davis

:

Mr. Davis : I am also calling him under the rule.

The Court: Very well.

Q. You are the manager that Mr. Jeremiasen

spoke of? [21]

Q. Do you know of your own knowledge whether

Mr. Smith received a check for each month that he

worked—for full time ? A. Yes, sir.

Q. He was working for you on the 10th of July,

1950? A. Yes, sir.

Q. Naturally, unless you looked it up, you

wouldn't know the day of the week that was?
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A. I wouldn't know.

Q. If the 18th of July was Monday, that would

be one of his regular working days'?

A. Yes, sir.

Q. You knew that Mr. Smith worked after what

we call office hours as well as during office hours ?

A. I didn't know that.

Q. You don't know that? A. No, sir.

Q. Did you have a conversation with Homer
Smith's wife, the lady sitting here, the next day, or

when she got to Pocatello after this unfortunate in-

cident over at your office, when she and her son was

with her? A. Yes, sir.

Q. Did you have a conversation with her in

which you discussed the hours that Mr. Smith

worked ? A. No.

Q. I will ask you if it is not a fact that at that

time you told her in substance and effect that

Homer, that is, [22] that Mr. Smith worked at

night, that he worked hard, that you thought he

worked too much at night and that he was getting

tired and that you thought he should not work so

much at night—did you have such a converastion ?

A. I did not.

Q. You did not? A. No.

Q. And didn't you say that he said in substance

and effect, in reply to you—well, that his family

wasn't here and he would rather work than not?

A. I don't recall that.

Q. You encouraged Mr. Smith to entertain in

your behalf or on behalf of the Boise-Payette Lmu-
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ber Company and wanted him to get the customers

back? A. I did.

Q. Did you tell Mrs. Smith that they, meaning

the Boise-Payette Lumber Company encouraged

him to entertain customers and that you wanted to

get them back ?

A. I don't recall that I told Mrs. Smith that.

Q. Do you think that you didn't, or do you say

that you don't recall.

A. I don't think that I told her that.

Q. You knew that he was working with Mr. Lar-

sen—the elder Mr. Larsen and Mr. Berry and his

son-in-law and Wayne Larsen in an effort to retain

and get some of that business back to the Boise-

Payette Lumber Company ?

A. We were not trying to get business back;

they were our [23] customers ; he was working with

them.

Q. You knew that they were doing part of their

business with other yards and you wanted to keep

them?

A. Yes, we wanted to get as much business as we

could.

Q. Didn't you know that Wayne Larsen was a

friend of a man in another lumber yard and that

Wayne wanted to give the business to the other

yard ? A.I had no knowledge of that.

Q. You had no knowledge of that?

A. No.

Q. You don't know whether Mr. Smith had any

knowledge of that, do you

?

A. I don't know.
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Q. You knew that Mr. Smith was figuring with

Larsen and Berry on several jobs?

A. Yes, sir.

Q. You knew that he was figuring with them at

the time of all of their deaths? A. Yes.

Q. On work that would have amounted to

roughly what ?

A. I wouldn^t want to say because some of them

never materialized, I can only say as to the jobs that

did materialize.

Q. The Cosmo-Naples job, that job had material-

ized? A. Yes, sir.

Q. They were going to work on that?

A. Yes, sir. [24]

Q. That job would mean the purchasing of mate-

rial from your yard? A. Yes, sir.

Q. Of approximately how much?

A. About a thousand dollars I believe.

Q. Do you have in mind other jobs?

A. Yes, sir, the Oreer job.

Q. The Greer job? A. Yes.

Q. What would that amount to?

A. That was not hardly considered a job, that

was an application for a loan, the job was pending

and the material would probably run about $3500.00.

Q. If the application for the loan went through

to the FHA they would get the work, Larsen &
Berry would get the work? A. That is right.

Q. That they were to do the business through

your yard? A. Yes, sir.

Q. And it would amount to around $3500.00.
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A. That is right.

Q. What was the other—were there two others?

A. Yes, I don't recall the names.

Q. What about the Kramer job, that was one,

was if?

A. That was one of the jobs that Mr. Smith was

working on.

Q. With Larsen and Berry?

A. Yes, sir. [25]

Q. That would amount to what?

A. Around three or four thousand dollars.

Q. And there were a number of other things or

other jobs that he was working on with them that

had not materialized? A. That is right.

Q. They were already doing some jobs, or some

purchasing at your yard ? A. Yes, sir.

Q. Purchasing some material from your place?

A. Yes, sir.

Q. Do you know how much that was ?

A. That was on the Grayson job, is that what

you mean?

Q. Do you mean all together—strike that—yes,

the Grayson job.

A. And do you mean at the time of their death?

Q. Yes.

A. That would be about two thousand.

Q. About two thousand dollars? A. Yes.

Q. And how much would it amount to in all ?

A. About $3500.00.

Q. You knew that Mr. Smith put them in touch

with the Grayson job?
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A. He had nothing to do with that.

Q. You know where Mr. Smith first met the

elder Mr. Larsen % A. Yes. [26]

Q. The elder Mr. Larsen or Larsen and Berry?

A. He met them in our office.

Q. Do you know whether he ever went to their

homes, whether he ever had any contact with them

except a business contact? A. I don't know.

Q. You know that he did have business contact

with them for the Boise-Payette Lumber Company ?

Q. Yes, sir; I saw them at the office.

Q. He had a desk—Mr. Smith had a desk in

your office?

A. Yes, he had a desk in the draftsman's office.

Q. You don't attempt to answering the phone in

the local office; someone else does that?

A. Sometimes I do.

Q. The general course of business would be if

anyone called for Mr. Smith and he was out on

business, then whoever called would be advised of

that? A. That's right.

Q. There are nine employees in the local yard?

A. I think I testified to that in the deposition

and I think I missed one; there were ten at that

time.

Q. That is all right, that would be immaterial.

Now, did Mr. Lacy report to you after this accident

had happened about him having a telephone con-

versation with Smith before Smith went to the ball

game? A. Will you repeat that?

Q. Yes, did Mr. Lacy report to you after this
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accident happened, that he had had a telephone

conversation with [27] Mr. Smith before Mr. Smith

went to Twin Falls to the ball game with the two

Larsens and Mr. Berry? A. Yes sir.

Q. Now, did Mr. Lacy say something to you

about Mr. Larsen or the Larsens wanting to go to

Twin Falls to the ball game?

Mr. Zener: We object to that; it would be hear-

say. Witnesses are available as to the facts.

The Court: He may answer.

A. Yes, sir.

Q. Did he say that they had been going to drive,

but maybe they would go in Smith's plane?

A. No.

Q. Now, Mr. Wahlquist, I am asking this from

page twenty-six of your deposition.

The Court: You may approach with the deposi-

tion—you may approach the witness.

Q. I take it you recall the deposition; you were

sWorn and testified? A. Yes, sir.

Q. I want to show you page twenty-six; this is

the question and there is your answer (indicating)

;

I want you to read them.

Mr. Zener: We take it that the question and

answer are incompetent and based upon hearsay

—

that is something that took place after the accident.

We object to this. [28]

The Court: He may answer.

Q. Now, Mr. Smith—pardon me—if I make a

mistake like that again, call it to my attention, I

am sorry
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A. That is OK.

Q. Now, Mr. Wahlquist, I will ask you if an-

swering this question in your deposition, that is,

when the deposition was taken, in answer to the

question if Mr. Lacy hadn't said to you that the

Larsens had been going to drive but maybe they

would go in Smith's plane, you said ''Yes, sir"?

Mr. Zener: That is the answer he gave.

Mr. Davis: Mr. Wahlquist answered "No" to

the question.

The Court: Go ah^ad with your examination.

Q. Mr. Wahlquist, I was only calling your atten-

tion to the question here; I think you read the

question over? A. Yes.

Q. Now, I will re-ask two questions, Mr. Wahl-

quist: "Mr. Lacy did say something to you about

Larsens, or Larsen wanted to go to Twin Falls to

the ball game?" You answered that "Yes, sir," or

"Yes." A. I suppose I did.

Q. The next question was: "And had been going

to drive, but maybe would go in Smith's plane?"

You answered that "Yes."

A. It was the conversation; it is vaguely in my
mind; I don't recall the entire conversation, he may
have done.

Q. And when I asked you on the witness stand

here now, and [29] had been going to drive, but

maybe would go in Smith's plane, you said "No"?
A. Yes, sir.

Q. And when you answered that in the deposi-

tion "and had been going to drive but maybe would
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go in Smith's plane," you said ''Yes," didn't you?

A. Yes, sir.

Q. Now, if you had known that Mr. Smith was

going to take your customers, Larsens and Berry,

to Twin Falls at night, you would have advised

against it, wouldn't you? A. Yes.

Q. You have been handed Exhibit 3; do you

know whose handwriting that exhibit is in?

A. Not definitely.

Q. You don't? A. No, I don't.

Q. Very well, just hand it to the Bailiff. Do you

know Homer Smith's handwriting?

A. I did at the time he was an employee, but I

cannot say that I remember it now.

Mr. Davis: We will ask that this be marked as

Plaintiffs' Exhibit 4.

Q. Now, Mr. Wahlquist, you have exhibit

number 4 ; do you know what that is ?

A. That is an expense check.

Q. To whom? [30] A. Homer Smith.

Q. That is a photostatic copy that you made, or

that was made from the Boise-Payette Lumber

Company's records? A. Yes, sir.

Mr. Davis : Now, I offer this exhibit in evidence.

The Court: Any objections?

Mr. Zener : Only on the ground that the same is

immaterial; no question as to the identification or

that it is a copy.

The Court: It may be admitted.

Q. Mr. Wahlquist, I assume that you are fa-
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miliar enough with this to answer the questions

without having it handed back to you*?

A. Yes, I think so.

Q. These are the photostatic copies of the check

issued to Homer Smith and the items here of what

it is for; is that correct? A. Yes.

Q. On that appears "allowance employees gas

604 miles at seven cents, $42.28"? A. Yes.

Q. That was Mr. Smith's own car?

A. Yes.

Q. Also there is a charge of ''entertainment of

customers, $19.30"? [31]

A. I don't recall the amount.

Q. Do you want to see it ?—I will show it to you.

A. That is correct.

Q. And on there appears as one of the customers

''Orville Berry" under the amount of entertain-

ment, 80 cents? A. That's correct.

Q. That was the Orville Berry who lost his life.

He was one of your customers? A. Yes, sir-

Q. Also Dick Severn appears on there, $2.00.

A. Yes.

Q. Do you know whether or not Dick Severn

was working on the approval of F.H.A. loans on

building contracts that you were interested in?

A. Applications were made through the bank

where Mr. Severn was employed.

Q. Mr. Severn was working with Smith or Mr,

Smith was interested in working on them?

A. Yes, sir.
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Q. Mr. and Mrs. George Trusty, Saturday night,

$16.50, appears on there? A. Yes.

Q. You knew that was after working hours for

employees generally, Mr. Wahlquist?

A. Yes, sir.

Q. And that was entertainment for Mr. Trusty,

who was a contractor? [32] A. Yes.

Mr. Davis: Now, I want to have this marked as

Exhibit number 5.

Q. Do you know what that is?

A. Photostatic copy of expense check.

Q. That is similar in nature to Exhibit number

4 that you just testified to? A. Yes.

Q. That was made by the Boise-Payette Lumber

Company for this purpose rather than require us

to bring in the original?

A. State that again, please?

Q. The photostatic copy was taken by the Boise-

Payette Lumber Company so it would not be neces-

sary to bring the original of the records in?

A. Yes, sir.

Q. That is a correct copy of your records?

A. Yes.

Q. Taken by someone connected with the Boise-

Payette Lumber Company? A. Yes, sir.

Mr. Zener : We concede that is right.

Mr. Davis : And it was agreed that they may be

brought in here?

Mr. Zener: Yes.

Mr. Davis: We offer this in evidence.

The Court: Is there any objection? [33]
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Mr. Zener : Only on the ground that it is imma-

terial.

The Court: It may be admitted.

Q. This Exhibit 5 shows that it was issued to

Homer G. Smith June 24, 1950, for $84.33; is that

correct '? A. Yes.

Q. On this exhibit appears *'car mileage,

$67.13." A. Yes.

Q. And "Film for construction picture, $5.25,"

and "customer's meals and entertainment," and

that item is $11.95? A. Yes.

Q. On this one it is not itemized the same way

on the side of the check as the other one was; that

is correct, is. it, Mr. Wahlquist ?

A. Yes, that is correct.

Q. Exhibit number 6, does that contain infor-

mation—first, there are three sheets there.

A. Yes.

Q. That is from the Boise-Payette Lumber Com-

pany files; does that contain information showing

what made up the items on check Exhibit num-

ber 5? A. Yes.

Mr. Davis: We offer Exhibit niunber 6.

Mr. Zener: Objected to only on the ground that

it is immaterial.

The Court : Will you state to the Court why you

feel it is immaterial? [34]

Mr. Zener: It shows nothing as to the authori-

zation for the use of the airplane nor anything in

connection with the expense of the use of the air-

plane. We are concerned with whether this flight
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was in the scope of the employment or was directly

or indirectly authorized by the employer. This

statement applies to all of the exhibits which we

object to on the same ground.

The Court: The objection is overruled, and the

exhibit may be admitted, it goes to the—that is, it

is the Court's view that is goes to the general em-

ployment of Mr. Smith, in a general way.

Q. This Exhibit 6, that contains an itemization

of the items that went to make up the $84.33 check,

Exhibit number 5? A. Yes.

Q. This item, 959 miles, $67.13, car mileage?

A. Yes.

Q. That was paid to Mr. Smith for his car?

A. Yes, sir.

Q. And it shows customer's meals, $2.45?

A. Yes, sir.

Q. And entertainment and meal, S. E. Aldous,

Jr., $9.50? A. Yes, sir.

Q. He was a contractor? A. Yes.

Q. He was one of your customers?

A. Yes.

Q. You wanted to keep him as a customer? [35]

A. Yes.

Q. Mr. Smith was entertaining him as a present

customer and a future prospective customer he

wanted to keep for the Boise-Payette Lumber Com-
pany? A. Yes.

Q. You expected and wanted Mr. Smith to be

nice to the contractors and to your customers?

A. Yes, sir.
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Q. And wanted him to be friendly to them?

A. Yes.

Q. You went, did you not, with Mr. Lacy the

day after this tragedy to the home of the elder Mrs.

Larsen ? A. Yes.

Q. And there you saw Mrs. Berry and her sis-

ter? A. Yes.

Q. Do you recognize her sister here?

A. Yes, sir.

Q. And Mrs. Berry's daughter, fourteen or fif-

teen years old, was there? A. Yes.

Q. Who did you go with ? A. Mr. Lacy.

Q. On that day you didn't see Mrs. Lettie Lar-

sen or Helen Joye Larsen?

A. I believe not, I don't recall.

Q. I think you said in your deposition generally

that Mr. Lacy did most of the talking and that you

didn't remember [36] much about it?

A. That is right.

Q. How many times did you go with Mr. Lacy

to the Larsen home? A. Three times.

Q. You went the second time with Mr. Lacy,

Mrs. Smith and her father? A. Yes, sir.

Q. The third time Mr. Lacy made arrangements

with you to go, by telephone ? A. Yes, sir.

Q. And he did most of the talking then?

A. Yes, sir.

Q. You and Mr. Lacy went to see Mr. Wilson,

the proprietor of the Wilson Flying School?

A. Yes, sir.

Q. You went to see him after this tragedy?
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A. Yes, sir.

Q. You went out to talk to him after it hap-

pened—to talk to him about it? A. Yes.

Q. That was in the day time ? A. Yes, sir.

Q. That was during the regular working hours

for the Boise Payette Lumber Company?

A. It was in the later afternoon, but I don't

recall whether it was after five-thirty or not.

Q. Do you quit right on the hours or work on

until you are [37] through?

A. I work until I am finished there.

Q. Did you consider that you were in the employ

of the Boise Payette Lumber Company when you

went to talk to Mr. Wilson? A. Yes.

Q. And you considered that Mr. Lacy was an

employee of the Boise-Payette at that time?

A. Yes, sir.

Q. Mr. Lacy did most of the talking then, did

he ? A. Yes.

Q. At the time you made the three visits to the

Larsens and the time you went to see Mr. Wilson,

Mr. Lacy was doing the talking and Mr. Lacy was

in charge of whatever matter there was handled?

A. Yes, sir.

Q. Now did you hear Mr. Lacy tell, on your first

visit there the next day after the tragedy, did you

hear him report anything to Mrs. Berry or her

sister about having been told by Smith that he was

going to take her husband on this trip to Twin

Falls? A. I don't remember.
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Q. Do you remember that Mr. Lacy said any-

thing to them about it?

A. I don't recall him saying anything about the

accident.

Q. Do you think he didn't say anything, or do

you just don't recall? [38]

A. I don't think he said anything.

Q. You don't think he said anything?

A. That's right.

Q. When you went the third time, that was when

Mr. Lacy had called Mrs. Larsen and made arrange-

ments to come that evening?

A. I don't know whether he called them or not.

Q. Anyway, you went the third time, and you

went at Mr. Lacy's request?

A. At his invitation.

Q. He asked you to go?

A. He asked if I wanted to go.

Q. And you wanted to go? A. I did go.

Q. You wouldn't have gone if Mr. Lacy hadn't

requested or invited you?

A. I wouldn't have known about the occasion.

Q. You wouldn't have gone unless Mr. Lacy

asked you to go? A. No, sir.

Q. Did you hear any conversation about Mr.

Smith using his plane on company business?

A. No.

Q. Did you hear all of the conversation that took

place that evening, or did you tell me before that

there was different conversations that you didn't

pay much attention to?
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A. I told you that on the second visit, but I

don't recall [39] that I did on the third visit.

Q. Tell me now.

A. Well, Mr. Lacy did most of the talking on

this occasion and I don't recall him saying anything

concerning the accident.

Q. Now, Mr. Wahlquist, I want to give you an

opportunity—I just want to ask this: Do you want

to say that you don't recall it, or that he didn't say

anything about it?

A. I would say that he didn't mention it.

Q. You would say positively that Mr. Lacy

didn't mention anything about it?

A. That's right.

Mr. Davis: That is all. You may examine.

Cross-Examination

By Mr. Zener:

Q. At the time Mr. Smith was engaged by the

Boise-Payette Lumber Company did he report to

you for his work? A. Yes.

Q. What advice had you had that he was to be

employed ?

A. Mr. Jeremiasen had so informed me.

Q. Mr. Jeremiasen had informed you?

A. Yes, sir.

Q. Did Mr. Jeremiasen inform you anything

more than that he was employed and was to work

in your yard?

A. As I recall, that was about it.

Q. Do you recall any special instructions or
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comment that might have been made by Mr. Lacy

with respect to [40] Smith's emplojrment

?

A. I don't recall any.

Q. Had you known Mr. Smith prior to this em-

ployment? A. No, sir.

Q. Just tell the jury what arrangement was

made between you and Mr. Smith as to his work

and employment with the Boise-Payette Lumber

Company.

A. He came to us on the recommendation of Mr.

Jeremiasen to be used as I thought—that is, in the

capacity where I thought he would be mostly

needed; due to his experience I thought we could

use him in the sales. The salary had been set by

the general office, so I explained to him what I felt

that his duty should be, that is, call on our regular

trade—our regular contractors who had work in

progress or who were contemplating work, and to

assist them with estimating that they may require

or any service that he could rendel* them within

reason and to develop the prospects that came into

the office regardless of whether they were contrac-

tors, and assist them with the estimating and help

the prospects to get contractors and spend some

time in the office to assist with other duties, such

as figuring estimates, helping to make estimates,

interview prospects that came into the office; then

in the course of the various different contracts that

were on the outside, the contractors would not al-

ways come into the office, and I told him it [41]

was quite necessary to call on them on the jobs and
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to render what service he possibly could render

them, and in so doing, if he o^vned a car, which he

told me he did—we would be willing to pay mileage

for the use of the car on company business, and I

thought in the course of making these calls there

would be sometimes during the time that it might

be well to take them to lunch or entertain them

in a way of that kind. That on these items he was

to submit to me his itemized expense account for

my approval. That is, in substance, what I talked

over with him.

The Court : We will recess until two o 'clock this

afternoon.

November 14, 1951—2 o 'Clock P.M.

Q. Mr. Wahlquist, prior to this accident did you

know of the ownership of this plane by Mr. Smith?

A. I heard that he had an airplane.

Q. Did you ever discuss with Mr. Smith the

ownership of this plane? A. I never did.

Q. Was it ever brought to your attention as to

what type of use he was making of this airplane ?

A. He was using it for his own personal flying.

Q. You knew of certain flights he made?

A. I knew that he went to Colorado.

Q. Did he ever discuss with you the use of the

plane in [42] connection with his work for the

Boise-Payette Liunber Company? A. No, sir.

Q. Do you know of any occasion on which he

might have used that plane in connection with your

business? A. No, sir.
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Q. What territory is served by your branch?

A. The incorporated limits of the City of Poca-

tello, Alameda and Fort Hall toward the north, and

we would probably go over as far as the Phillips

Field on the way to American Falls, and we have

been as far as McCammon on the south.

Q. Areas beyond that distance are not solicited

for business by your branch?

A. No, they are not.

Q. In the event that it would come to your atten-

tion that there was work to do outside of that area,

what would you do?

A. I would take it up with the District Manager

if he was available, and if he was not available 1

would take it up with the manager of the yard in

that vicinity.

Q. On these expense accounts submitted for the

two months that Mr. Smith was with your company,

did you go over those matters with Mr. Smith?

A. Yes, sir.

Q. Were they approved by you before they were

sent in for payment? A. Yes. [43]

Q. Payment was not made out of your office?

A. It was made in our office.

Q. Did you draw the checks? A. Yes.

Q. Of your own knowledge, Mr. Wahlquist, do

you know whether or not your company ever paid

anything toward the purchase of this airplane?

A. They never did.

Q. With respect to the operation or the main-
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tenance or the furnishing of the gas or oil, what

can you say as to that, Mr. Wahlquist?

A. Nothing was paid from or by our company.

Q. I believe that Mr. Davis mentioned a date of

the 10th of July—now, it is agreed that the accident

was on the 18th of July

Mr, Davis: Yes, Mr. Zener, I agree that is the

correct date.

A. That is right.

Mr. Zener: The reason I inquired is that you

used the date of the 10th of July in your direct in

some question.

Mr. Davis: I don't think there is any question

about the date of the accident. It was on July 18th.

Mr. Zener: I want to be sure that it is under-

stood. [44]

Q. Were you on duty on the day of the acci-

dent? A. No, I was home, ill.

Q. Did you come to the office at all that day?

A. No, sir.

Q. Did you have any knowledge of this contem-

plated flight or the arrangement that may have led

to this flight in Mr. Smith's plane that day?

A. I knew nothing of it.

Q. You didn't know of it at all?

A. I knew nothing of it.

Q. Do you know whether or not airplanes have

been used by the Boise-Payette Lumber Company
during the full term of your experience with the

company in any connection with the company busi-

ness?
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A. Not in my connection with the company.

Q. Do you know of any other occasion that they

have been used? A. I know of no other.

Q. You have been asked if you had known of

this flight by Smith, if you had been asked if he

should take it, you would not have consented?

A. Yes, I was asked.

Q. Let me ask this: Were you ever advised of

this flight or any other taken by Mr. Smith?

A. No.

Q. I believe that you testified that you had heard

or knew [45] of one flight that Mr. Smith took

prior to this accident?

A. Yes, I talked to him on the long-distance

telephone; I was in Salt Lake City and he wanted

to know if I would be in Pocatello, and he said he

would see me ; that he wanted to leave for Colorado

early the next morning. I didn't know, but I as-

sumed that he was going to fly.

Q. Colorado was his former home?

A. Yes.

Q. And did he make a flight to Colorado?

A. Yes, so far as I know.

Q. Did that trip to Colorado have any connec-

tion with business of the Boise-Payette Lumber
Company ?

A. Will you repeat that? I didn't hear.

Q. Yes. I asked, did that trip to Colorado have

anything to do with, or any connection with the

business of the Boise-Payette Lumber Company?

A. No, sir; none whatever.
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Mr. Zener: That's all Mr. Wahlquist. [46]

Redirect Examination

By Mr. Davis:

Q. He called you before he went to Colorado in

his plane? A. I called him.

Q. You called him? A. Yes, sir.

Q. I must have misunderstood you. You called

him from where?

A. Salt Lake City, Utah.

Q. I thought you said that he wanted to talk to

you? A. He did.

Q. You called because he wanted to talk to you

before he left?

A. I called the Pocatello yard each day I was

away. The last time I called he answered the phone,

took the call, and he asked if I was coming to

Pocatello that evening, and I told him I would be

in Pocatello that evening, and he said he would like

to see me; he wanted to leave early the next morn-

ing for Colorado on some personal business.

Q. What day of the week was that?

A. What day of the week was that? Thursday,

I think, but I am not positive. I think it was

Thursday before the accident.

Q. And so he did leave for Colorado the next

day with his plane? A. Yes, sir.

Q. He was gone all day? A. Yes, sir.

Q. He was paid for that? A. Yes. [47]

Q. Now, you were not there the day that the

trip was made to Twin Falls, you were not in the
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office that day at all, were you? A. No.

Q. And he couldn't have talked to you in the

office if he had wanted to? A. No, sir.

Q. You did know that he was taking training

—

that he was flying? A. Yes.

Q. You knew that he was doing that in the day-

time, during office hours?

A. I didn't know that.

Q. Do you know it now?

A. I have been told that.

Q. He was working for you and flying in the

daytime, during office hours, but you didn't know

it? A. That is right.

Q. And he was paid for that time ?

A. Yes, sir.

Q. And he was under your supervision?

A. Yes, sir.

Q. Now, Mr. Wahlquist, as I understand you,

you are saying that you didn't authorize him to go

to Twin Falls in the plane?

A. I did not. [48]

Q, You could have authorized him if you

wanted to?

A. I could have authorized him to go, but not

particularly by plane; I have nothing to do with

the plane.

Q. If he had called you, you could have told him

to go? A. I would have advised

Q. Just a minute. Could you and did you have

the right to tell him to go that way if you

wanted to?
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A. I could have in working hours, but not after

working hours.

Q. You didn't know that he worked after hours?

A. He may have; I never asked him.

Q. Do you mean to say that you didn't discuss

with him and Mr. Lacy the general plan of his

operation; that you didn't discuss it after business

hours repeatedly?

A. We did on a few occasions meet after hours—
generally it was at his request. Mr. Lacy wasn't

available in the daytime; we were busy with other

matters ; it was his option.

Q. Your authority to tell these men or this man
anything quit squarely at five o'clock?

A. Yes.

Q. You had no right to tell him or advise him

about the business of the company after five

o'clock?

A. I would have a right to suggest; I wouldn't

be out of the way.

Q. If he asked you after five o 'clock about enter-

taining customers, could you have told him or not?

A. Yes. [49]

Q. Then you did have the right? A. Yes.

Q. Taking a man to a baseball game would be

proper form of entertainment? A. Yes.

Q. Did you question that he was in the further-

ance of the company business, or was trying to

entertain these men when he took them to Twin

Falls? A. I don't question that.

Q. Your only question is that he didn't have a
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right to do it? A, That is right.

Q. You don't question that he was doing it in

the furtherance of the company's business?

A. I have no question about that.

Q. Mr. "Wahlquist, I asked you a question, pos-

sibly the same question this morning, about a con-

versation out at Mrs. Larsen's, whether you heard

it or listened to it. Now, I am directing your atten-

tion to the third time that you were out at Mrs.

Lettie Larsen's, the elder of the ladies. I want to

know if it is not a fact that you didn't discuss any-

thing there yourself and that you just listened

casually to it ? A. That is right.

Mr. Davis; That is all.

Mr. Zener: That is all at this time.

FRANK M. LACY
called by the plaintiffs under the rule, after [50]

being first duly sworn, testified as follows:

Direct Examination

By Mr. Davis:

Q. You are the District Manager for the Boise-

Payette Lumber Company? A. Yes, sir.

Q. That is the Pocatello District ? A. Yes.

Q. What territory or counties is in your dis-

trict?

A. Well, we begin with Pocatello and go north

on the Yellowstone highway. I have Montpelier and

I go north as far as Ashton.

Q. You are interested principally in the sale of
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the products of your company in that territory 1

A. That's right.

Q. When Mr. Smith was employed you were

sent a copy of the letter that the General Manager

and Vice-President wrote him as to his employ-

ment?

A. Yes, I got copies of all correspondence com-

ing into this territory.

Q. All correspondence sent to any manager in

your district? A. That is right.

Q. When was it that you met Mr. Smith at the

airport and showed him around town?

A. I cannot give the exact date, but it is the

time we hired him.

Q. You were acting as District Manager at the

time you did that? [51]

A. Yes, I was on duty.

Q. What were Mr. Smith's duties?

A. While he was working for us, while he was

in our employ?

Q. Yes, what was his duty?

A. He was under Mr. Wahlquist's supervision.

Q. What was he to do?

A. Whatever Mr. Wahlquist saw fit to give him

to do.

Q. You say he was working under Mr. Wahl-

quist; do you mean to say that he was not in your

district ?

A. He is not under my supervision; it was

strictly Mr. Wahlquist's supervision.

Q. Do you recall my asking you—this is on page
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6 of your deposition—at the time your deposition

was taken do you recall my asking what Mr.

Smith's duties were? A. Yes, sir.

Q. Have you read your deposition over?

A. Yes.

Q. Would you like to see it before you answer

this? A. I think I know what is in it.

Q. At that time when I asked, '^what was Mr.

Smith's duties; what was he doing?" your answer

was: ''Well, it was general yard work, particularly,

and an outside man; what we call an outside man
on sales, or collections." A. That is right.

Q. When you speak of "we," that is the Boise-

Payette Lumber Company? [52]

A. That's right.

Q. When you talk things over with Mr. Smith

and Wahlquist and other employees, you refer to

the Boise-Payette Lumber Company as we?

A. Yes, that's right.

Q. You heard Mr. Wahlquist on the stand speak

of we, and you understood that he was referring to

the Boise-Payette Lumber Company?

A. I presume he was.

Q. What was Mr. Smith's experience? Why did

the Boise-Payette Lumber Company want him here ?

A. He had a good many years' experience prior

to his coming here ; we figured he would fit into our

organization and that is why we were hiring him.

Q. Did you figure that he was a man that was

underpaid and that he had a great deal of promise

and you were going to give him a better job?
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A. We had that in mind.

Q. And you so advised his wife?

A. I don't recall discussing it with her.

Q. You don't recall that? A. No.

Q. I am calling your attention to the time that

she arrived after the accident. I will ask you if you

had a conversation with her over here in the yard

in Pocatello concerning what Mr. Smith was doing

and the kind of job he had been doing? [53]

A. I was with Mrs. Smith about all day and we

discussed things generally.

Q. Did you make this statement: ''Homer was

doing a fine job, he was too big a man for the job

he had; we planned something better for him"; did

you tell here that"?

A. I might have, I don't recall that statement,

but I might have.

Q. Do you recall my asking you the question

previously: ''Well what was his capacity, what was

he known as," and you answered, "There was no

particular title. He was a man that had lumber ex-

perience. He came here because we needed an ex-

perienced man to figure estimates and contact cus-

tomers"? A. That is right.

Q. And when you said "we," you meant the

Boise-Payette Lumber Company?

A. That is right.

Q. Now, Mr. Lacy, where is your general head-

quarters—where is your office?

A. I have my office here in Pocatello.

Q. In the Boise-Payette Lumber Company yard ?
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A. It is at that yard, it is on another street, it is

not in connection with the office here on Lander.

Q. How far from the yard is it ?

A. It is in connection with the yard but on the

opposite side from their office. [54]

Q. It is not across the street?

A. It is in the same building, in fact it is sort of

addition. Their office faces Fifth Avenue.

Q. Your office is in the Boise-Payette Lumber

Company building in Pocatello?

A. That's right.

Q. You had been discussing with Mr. Smith a

question of sales promotional plan that he had?

A. He h^d been discussing it with me.

Q. Smith discussed it with you?

A. Yes, that is right.

Q. Did he have a right to discuss it with youf

A. All of our employees had a right, we were

glad to discuss it.

Q. Any employee you have in this District has a

right to take up any idea he had about promoting

sales of the Company ?

A. I can't answer that.

Q. Is it impossible to answer that ? I would like

to have the question answered.

A. He would have a right but it would not be

our common procedure. He was working under Mr.

Wahlquist.

Q. I asked about any employee in this district.

He would have or had the right to take up that kind

of thing?
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A. He would go through the manager, that

would be the ordinary procedure.

Q. I thought you told me that any employee had

the right to take those things up with the Com-

pany? [55]

A. He would have the right but it wasn't com-

mon procedure, he was under Mr. Wahlquist.

Q. He wasn't going outside of the course of his

employment in that, or doing anything wrong by

taking up a promotional plan or a plan of pro-

moting sales'?

A. That plan had been discussed in the presence

of Mr. Wahlquist a week or so before.

Q. You discussed it with Mr. Smith?

A. To some extent, not very much.

Q. Regardless of the extent when you discussed

it, you were on Company business?

A. There was very little discussed, that's right.

There was very little discussed. I suggested that

the sales promotion wait until Mr. Jeremiasen comes

over and that is when we will get together.

Q. You are the man who told Mr. Smith to wait

until Mr. Jeremiasen came over and that you would

discuss that? A. Yes, sir.

Q. You were acting in the scope of your author-

ity? A. Yes, sir.

Q. You were to discuss plans of sales promotion ?

A. Yes, in a general way.

Q. That is, if Mr. Jeremiasen came in the eve-

ning—Mr. Wahlquist was ill.

A. Yes, that's right.
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Q. You are the man that told Mr. Smith that

Mr. Jeremiasen would be in that evening'? [56]

A. Yes, sir.

Q. Did you have any right to tell him that?

A. I certainly did have a right.

Q. And you expected him to rely on what you

told him or to do what you told him in that respect %

A. No, it was at his own suggestion—he was in-

terested in that program.

Q. He didn't know that Mr. Jeremiasen was

coming that evening until you told him?

A. No, that's right.

Q. He had no way of knowing until you told

him? A. That's right.

Q. And you did tell him? A. Yes, sir.

Q. You told him that if Jeremiasen got in that

you and he and Jeremiasen would meet and talk

over Company business?

A. I suggested it and he agreed to it.

Q. You suggested it as his superior?

A. Yes, sir.

Q. He called you up to report to you about seven

o'clock and asked you if Mr. Jeremiasen was in

town? A. That is right.

Q. That was by reason—you know, Mr. Lacy, that

was by reason of your having told him or indicating

to him that you would like to have him available

when Mr. Jeremiasen got here?

A. That is right. [57]

Q. Where was he when he called you?

A. I haven't any idea.
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Q. What did you tell him about Mr. Jeremiasen

being here*?

A. He asked me if Mr. Jeremiasen had gotten

in and I said "no," I said ''No, not as yet, I just

checked the hotel and he hasn't checked in."

Q. When you told him that, what did he talk

about ?

A. He made the remark, "as much as there is

some uncertainty about Mr. Jeremiasen getting in,

I believe I will go to Twin Falls to the ball game."

Q. What did you say?

A. I never told him not to, I had no supervision

over him.

Q. You had supervision to tell him to meet with

you and Mr. Jeremiasen?

A. He volunteered to do that.

Q. I thought you said that you had supervision

to tell him to meet with you and Jeremiasen.

A. That word supervision—we work as a family,

we don't say you have to do this or that.

Q. Did I indicate that you did ? You could have

supervision without being cross, is that what you are

getting at?

A. He volunteered to meet with us that evening.

Q. He didn't volunteer until you told him that

Mr. Jeremiasen was coming ?

A. That's right, I suggested that.

Q. Then he called to you to find out if you still

wanted him to do that ? [58]

A. It was a tentative meeting, Mr. Jeremiasen

didn't know anything about it.
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Q. You knew that Mr. Wahlquist was ill that

night *? A. Yes, I did.

Q. When you went out to Mrs. Larsen 's home

the next day or the same day of the tragedy, did

you discuss with these people or tell them about the

baseball trip or what he said to you?

A. I told them about his telephone call and

that he invited me to go along.

Q. Then you knew that he was going to a base-

ball game? A. That's right.

Q. Did he say to you that something nice should

be done for the Larsens and Berry?

A. No, sir, not in this telephone conversation.

Q. You rtever heard that?

A. He never told me then, that is a sure thing.

Q. Now, Mr. Lacy, did he tell you who was going

with him ?

A. He said, ''Inasmuch as there is some uncer-

tainty about Mr. Jeremiasen coming, I believe we

will go to the ball game"; he said that Mr. Berry

and Larsen had been planning on driving, and some

suggestion was made about flying, and I believe I

will fly them down.

Q. You don't question the flying or taking them

was in furtherance of Company business, but you

question the authority [59] that he didn't have the

right ?

A. He never told me he was going in the further-

ance of Company business; he was going with two

friends.

Q. You knew that it would be in furtherance of
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Company business for liim to entertain these men?

A. I think

Mr. Davis: Can you answer that?

The Court: Just answer the question.

A. I would assume that it would.

Q. Then why didn't you tell me that before?

Mr. Zener: We object to that as being argu-

mentative.

Q. Didn't you understand what I was asking?

The Court: I understand that this witness is

called as an adverse witness.

Mr. Davis: That is right, your Honor.

The Court: Go ahead.

Q. Didn't you understand what I was asking?

A. I have been trying to understand and I have

tried to answer in an honest way.

Q. You reported to Mr. Jeremiasen after you

found out about the tragedy?

A. I met Mr. Jeremiasen in the hotel the next

morning and told him what I heard.

Q. You didn't phone him?

A. No, I didn't. [60]

Q. Do you remember what you told him?

A. I just told him a terrible thing had happened
;

that Mr. Smith had taken these boys to the ball

game and in coming back they had crashed. I

didn't have any detail.

Q. You told him that Mr. Smith had taken these

boys to the ball game? A. Yes, sir.

Q. You knew that they were your customers?

A. Yes, sir.
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Q. You knew that they were your customers

when he reported to you over the telephone that he

was going to take them to the ball game?

A. Yes, sir.

Q. You knew that they were your customers and

you knew that it was within the scope of his duty

to entertain and be nice to prospective and to pres-

ent customers, did you not ? A. Yes, sir.

Q. When Mr. Smith told you that he thought he

would take those men to the ball game, did you tell

him to drive carefully? A. Yes, I did.

Mr. Davis: That is all.

Cross-Examination

By Mr. Zener:

Q. Mr. Lacy, was there anything in this con-

versation between Smith and you about your going

to the ball game? [61]

A. He asked me to go along.

Q. What did he say, as near as you recall, and

what was your reply to him?

A. He mentioned that Berry and Larsen were

going along and he said that he had another seat

and "do you want to go along," and I said "you

know what my answer would be." I recall that he

had invited me on a number of occasions to go on

trips and I declined.

Q. Did he say anything further when you said

"You know what my answer would be"?

A. Yes, "I would expect that kind of advice
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from you." I said to drive carefully, I remember

that.

Q. You have related all of the conversation that

took place between you and Smith?

A. Yes, sir.

Q. Prior to this time, did you know that Mr.

Smith had this plane*? A. Yes, sir.

Q. How was it brought to your attention?

A. Shortly after he got it I knew he had it. I

heard the boys talking there and one morning he

invited some of the boys to take a ride with him.

A. Who do you refer to by hearing the boys

talking?

A. Boys around the yard, employees mostly.

Q. That is all you heard? A. Yes, sir.

Q. Did he invite you to go on rides with

him? [62] A. Yes, sir.

Q. Did you ever go? A. No, sir.

Q. Do you know if any of the others went with

him? A. None of our boys went with him.

Q. How long have you been with the Boise-

Payette Lumber Company?

A. Twenty-nine years.

Q. During all of that time have you had any

knowledge of airplanes being used in connection

with their business? A. None whatever.

Q. Do you know of any airplane being owned by

any employee that was used in connection with the

Boise-Payette Lumber Company business?

A. No, sir.

Q. Do you know whether the Company ever
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bought a plane and furnished it for the use of any

employee or employees ? A. We never did.

Q. Did you have anything to do with any ar-

rangement with respect to the expenses of Mr.

Smith after he came here as an employee?

A. That was under Mr. Wahlquist.

Q. And you didn^t have anything to do with any

such arrangement? A. No, sir.

Q. Did the expense accounts go over your

desk? [63] A. None of his ever did.

Q. During your entire experience with the

Boise-Payette Lumber Company did you know of

any instance where allowance for gasoline, oil and

maintenance for an airplane was ever made by your

Company? A. No, sir.

Q. This telephone call that Mr. Smith made to

you, his first inquiry was whether Mr. Jeremiasen

would be in? A. That is correct.

Q. You advised him that so far as you knew he

had not yet arrived ? A. That is right.

Mr. Zener: I think that is all.

Redirect Examination

By Mr. Davis:

Q. How long have you been with the Boise-

Payette Lumber Company?

A. For twenty-nine years.

Q. They were not using planes as much twenty-

nine years ago as now ? A. That is true.

Q. All you meant to say is that you don't know

of them having authorized the use of a plane?
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A. That is right.

Q. You don't claim that some one in authority

wouldn't or couldn't have authorized a man to use

them? [64]

A. They would have the right.

Q. If anyone in authority could authorize a man
to use his plane then he would have a right to use

it? A. Yes.

Q. If you authorized it he would have a right to

use it? A. Yes.

Q. And he had a right to invite the boys to go

to the ball game? A. Yes, sir.

Q. You knew that he was inviting them?

A, Yes, sir.

Q. You knew that he had this plane?

A. Yes, sir.

Q. Did you know that he was flying it in the

daytime ?

A. No, I didn't know that until today.

Q. Did you tell any of the boys not to go with

him? A. No, I didn't.

Q. You didn't care if they went?

A. If they flew after hours it would not be any

of my business.

Q. If they flew with him in hours—business

hours—it would be your business?

A. Definitely.

Q. You did know something about his enter-

tainment expenses here—you discussed it with Mr.

Wahlquist? A. On one occasion. [65]

Q. You did know about it and did discuss it ?

A. Yes.
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Q. In your business you don't have to discuss a

thing more than once, on more than one occasion to

learn about it or to decide about it?

A. Ordinarily we wouldn't, no.

Q. Had he ever discussed with you about your

flying to Boise with him, on business?

A. He had invited me to do that.

Q. Had you ever indicated that later you were

going to do that?

A. I was entertaining the idea ; I suggested that

I might go with him.

Q. Did you tell Mrs. Berry and Mrs. Larsen,

both the Mrs. Larsens, that you had discussed it

and later on you were going to fly with him on

business? A. He had to go himself

Q. Did you tell Mrs. Berry and the Mrs. Larsens

that you were going to fly with him on business?

A. I didn't tell him I would.

Q. But did you tell them?

A. That I had been invited and I might have

went.

Q. With him on business?

A. That's right.

Q. Yes—and did you tell these people that it

was a shame that they went because if it had been

ten minutes [_66^ later when Mr. Jeremiasen got in

that you wouldn't have let him gone?

A. That he wouldn't have went.

Q. Did you tell them that you wouldn't have let

him gone—if it had been ten minutes later when
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Mr. Jeremiasen came in that you wouldn't have let

him gone? A. No, sir.

Q. And that Mr. Smith said that as long as Mr.

Jeremiasen wasn't going to be here that he thought

that they should do something nice for the Larsens

and Berry and that he was going to take them to

Twin Falls to the ball game? A. No, sir.

Q. Didn't you tell these people that you told

him that it looked like the man from Boise wouldn't

get here and it was all right for him to go ahead

and take them ?

A. That he wouldn't get here in time for the

meeting.

Mr. Davis: Will you read the question?

(Question read by reporter.)

A. I didn't tell him that it was all right to go.

Q. I am asking if you didn't tell Mrs. Larsen

and Mrs. Berry that ?

The Court: Ask the question again and let's get

along.

Q. Did you tell these people, Mrs. Larsen and

Mrs. Berry, that you told Mr. Smith that it looked

like the man from Boise wouldn't get in and it was

all right for him to go ahead ? [67]

A. No, if you put the question that way.

Mr. Davis: I think that's a]].
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Recross-Examination

By Mr. Zener:

Q. Did you understand then that you were asked

if you told Mrs. Berry and Mrs. Larsen the matters

recited*? A. What was that.

Q. Did you tell Mrs. Larsen and Mrs. Berry

that;—in substance that Mr. Smith asked if he

could take Mr. Larsen and Mr. Berry to Twin Falls

because he wanted to do something nice for them?

A. I did not.

Q. Have you recited to the jury fully what took

place between you and Mr. Smith on the occasion

when he called you that evening?

A. Yes, sir.

Q. Your recollection of the call?

A. That's right.

Mr. Zener: That's all.

Redirect Examination

By Mr. Davis:

Q. Have you recited fully what you told Mrs.

Berry and her sister Mrs. Demuzio ?

A. That's right.

Q. You have recited it all?

A. That's right. [68]

Mr. Davis: That is all.

Mr. Zener: Nothing further at this time.

The Court: We will recess for fifteen minutes.
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GENEVA MAE BERRY
called as a witness by the plaintiffs, after being

first duly sworn, testifies as follows:

Direct Examination

By Mr. Davis:

Q. Your name is Geneva Mae Berry ?

A. Yes, sir.

Q. AYhere do you live Mrs. Berry?

A. 827 Yellowstone, Pocatello.

Q. How old are you? A. Thirty-nine.

Q. You have a daughter? A. Yes, sir.

Q. Your husband was Orville Berry?

A. Yes, sir.

Q. Wayne Larsen was your brother?

A. Yes, sir.

Q. And Bert Larsen was your father?

A. Yes, he was.

Q. Your mother was in Court here before duririu

this trial [69] but she is not here now ?

A. No, she is ill.

Q. Helen Joye Larsen is your sister-in-law?

A. Yes, sir.

Q. She was married to Wayne Larsen?

A. Yes, sir.

Q. Your mother will probably not be able to

come back to Court? A. It is not likely.

Q. Mrs. Berry, did you know Mr. Wahlquist

prior to July 18, 1950, did you know who he was?

A. I met him once in the office.
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Q. Did you know Mr. Lacy prior to that time,

prior to that date? A. No, I didn't.

Q. What business was your husband in?

A. He was a building contractor.

Q. Who was associated with him?

A. My father and brother.

Q. Mrs. Berry, do you know who introduced you

to Mr. Lacy or Mr. Lacy to you?

A. Mr. Wahlquist.

Q. Where was that?

A. That was on the lawn of my mother's home

on the day of the accident.

Q. Where was your mother that day? [70]

A. In bed under the doctor's orders.

Q. Where was Helen ? A. She was in bed.

Q. At that time, do you know whether or not

the baby that Helen had with her in Court was born

or not ? A. No, he was not bom then.

Q. How long after Wayne's death was the baby

born? A. Three months.

Q. Who was with you there at your mother's

home—any of your relatives ?

A. Yes, my sister.

Q. She is here in the court room ?

A. Yes, she is.

Q. You and your sister went to your mother's

home to meet or to be there and meet any people

who might come ? A. That is right.

Q. Mr. Lacy and Mr. Wahlquist were there that

day? A. Yes, sir.

Q. Who did the talking or carry on most of
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the conversation as between you, that is, whether it

was Mr. Lacy or Mr. Wahlquist?

A. Mr. Lacy.

Q. Did you have a conversation with Mr. Lacy,

a discussion with him there or did he tell you any-

thing about what was said or the circumstances of

Mr. Smith's flying Wayne Larsen, your husband

and your father to Twin Falls ?

A. Yes, sir. [71]

Q. Tell the jury what he said to you in that con-

nection.

A. Yes, I will. Of course, they naturally offered

their sympathy ; they were very kind and expressed

their sympathy, and he said that if it had just been

ten minutes later he would not have let Mr. Smith

gone. He didn't tell me who was coming, but he said

Mr. Smith called in and checked up to see if this

man had come and he said that Mr. Smith said "I

think we should do something nice for the Larsens

and Berry and I am going to take them to the ball-

game, I will fly them down."

Q. What did Mr. Lacy say he said when Smith

said ''We should do something nice for Larsens and

Berry"?

A. He said it was O.K. for him to go, they

wouldn't need him that night, that this man from

Boise hadn't come and it would be all right to take

them to the ball game to fly them down.

Q. Did Mr. Lacy come to your mother's home

when you were there after that time ?

A. Yes, he was there.
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Q. How many times *? A. Two more times.

Q. The second time he was there did you have

any discussion about flying, or going, or anything

of that kind? A. No, I don't recall any.

Q. I am calling your attention to the time about

the [72] 22nd of March, 1951, will you tell us the

circumstances of Mr. Lacy coming to your mother's

home ?

A. Yes, it was at her home, he called my mother

and asked if she would be at home and would I be

there, that he would like to talk to us, and she said

that we would be there and that Helen would be

there, and he said that he had a long distance call

from Mrs. Smith and he wanted to come that eve-

ning and he brought Mr. Wahlquist.

Q. Who did the talking at that time ?

A. Mr. Lacy.

Q. Now, I only want the conversation. I will

direct your attention to anything that was said, if

anything was said concerning Mr. Smith and the

taking of the men to Twin Falls ?

A. He repeated the conversation almost word

for word that he had told me on the lawn before

—

that if it was ten minutes later he wouldn't have

let him gone and so forth.

Q. Was anything said about Mr. Smith—did Mr.

Lacy say anything about his flying with Mr. Smith

later? A. Yes, he did.

Q. Tell us what Mr. Lacy said about that?

A. He said that he had asked him several oc-

casions to go with him and he always turned him
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down and he said that was planning on going with

him to Boise later on in the week on business, in

the plane.

Q. Was your brother Wayne a healthy, strong

man? [73] A. Yes, sir.

Q. Do you know how old he was ?

A. Thirty-three.

Q. Did you have occasion to be around his home
and observe his family relationship generally be-

tween he and Helen ?

A. Yes, sir, almost every day I saw them.

Q. What would you say from your knowledge

and observation, as to whether they were happily

married.

A. Yes, sir—from the standpoint of an older

sister I was very happy with their marriage.

Q. Did he appear to love his wife ?

A. Yes, sir.

Q. And did she appear to love him ?

A. Yes, sir, very much.

Q. Was he pleased about the baby that was ex-

pected?

A. That is what he wanted most of all.

Q, What, if you know, were your brother's habits

as to staying with his wife, about being home eve-

nings ?

A. That was the first occasion he ever left her

since they were married.

Q. What was his habits as to drinking and

smoking.

A. We are of the L. D. S. faith and they were
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going through the temple before the baby was born

and he quit drinking and smoking.

Q. Did he drink moderately before that?

A. Yes, sir.

Q. He drank occasionally? [74]

A. Yes, he took a drink occasionally, a sociable

drink.

Q. And he had quit that? A. Entirely.

Q. Do you know of your own knowledge what

the funeral expenses were for Wayne ?

A. Close to eight hundred dollars, we could look

it up exactly.

Q. It is alleged they were $775.00.

A. I thir^k that is almost correct.

Mr. Davis: That is all, you may examine.

Cross-Examination

By Mr. Zener

:

Q. Are you quite certain of the wording used by

Mr. Lacy in his conversation with you respecting

what he had said to Mr. Smith the night before?

A. Yes, I am.

Q. I direct your attention particularly to your

statement that Mr. Lacy said to Mr. Smith that he

would let him take the men to Twin Falls ?

A. That's right.

Q. You are quite positive that is the way he re-

cited it, as you related it?

A. He had to get permission and he would let

him go.

Q. And who was it said it would be nice, or '^We
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should do something nice for the Larsens and

Berry"?

A. Mr. Smith said to Mr. Lacy, "We should do

something nice." [75]

Q. Your deposition was taken in connection with

this case, was it not? A. That's right.

Q. Do you recall this question being asked and

these answers given by you, starting on page 108

at the top of the page. I will hand this to you and

I will read the question and your answers.

A. O.K.

"Q. You have also alleged at the time Mr. Smith

was making this flight and taking these men with

him that he was acting in the line of his employment

and as an agent of the Boise Payette Lmnber Com-

pany. From what facts do you base that alle-

gation?" and you answered: "When I worked at

the Census Bureau, Mrs. Ann Trusty, her husband

is a contractor, she came to work one morning and

informed me that, or if I had been dined and danced

by Mr. Homer Smith and I said no, I hadn't. She

said you should be expecting it at any time because

we were out last evening or the evening before, I

don't know definitely the time and we had a very

nice time. She said he seemed to be contacting all

small contractors in promoting sales." Do you re-

call that ? A. Yes, sir.

Q. And this question: "And that is the basis

upon which you allege that he was acting within the

scope of his employment, is that correct" and you

said: "That is it." Do [76] you recaU that?
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A. Yes, sir,

Q. And this question was asked: ''Is there any

other basis on which you base it than you have just

related?" and you answered: "Not that I can think

of right now." Do you remember that?

A. That is right.

Q. And this question: "If there were any other

reasons, or basis, Mrs. Berry, wouldn't you be able

to think of them and tell us now what they were?"

and your answer to that was: "In a few minutes

maybe I will. Well, for one thing he had never met

my brother. If he was going on a social evening, he

wouldn't take a perfect stranger, you wouldn't, I

wouldn't, we would choose someone nearby. My
brother might be a stinker, but he wasn't."

A. That is right.

Q. And this: "I understood Mr. Smith and Mr.

Bert Larsen were acquainted?" and your answer

was: "Yes, I was told, I also asked my husband if

he met him and he said yes, there at the office." Do

you remember that question and answer ?

A. Yes, sir.

Q. And you were asked: "Is there anything

further, Mrs. Berry?" and your answer: "Well,

let's see, my own conviction down in my heart and

honest opinion and full faith and without a qualm,

or any confusion at all that is what he was doing,

promoting business. I can't recall anything else

right now." That was your testimony? [77]

A. Yes.

Q. This testimony you have given with respect
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to the conversation, did you have that in mind at

the time these questions were asked and answered?

A. Did I have it in mind?

Q. As a basis for saying that Mr. Smith was

acting in the scope of his employment ?

A. I certainly knew it happened.

Q. I asked what the basis was ?

A. I didn't base it on that entirely.

Q. In part on that conversation?

A. As I said, if you had given me a short time

further or some more time—I thought of more, yes,

sir.

Q. Who was present at this conversation between

you and Mr. Lacy ? A. My sister.

Q. Your sister? A. Yes, sir.

Q. What was her name? A. Demuzio.

Q. No other persons, just the two of you?

A. My daughter was on the la\vn, as to others

being there, she didn't listen.

Q. You are positive that the conversation re-

lated to you by Mr. Lacy is as you related today?

A. Yes, I am. [78]

Q. Did you make any notation of it ?

A. At that time ?

Q. About the conversation that took place?

A. Not that day, no.

Q. Did you later? A. Yes, sir.

Q. Attempting to set down your recollection of

this conversation? A. Yes, sir.

Q. When did you do that?

A. I don't know when I did that exactly.
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Q. Did you learn of this flight to Twin Falls

yourself before it took place I

A. My husband told me.

Q. What did he say ?

A. He told me they were invited to go to the

baseball game at Twin Falls.

Q. Was your husband a baseball fan *?

A. He liked all kinds of sports.

Q. Do you know whether he discussed it with

your father, Mr. Larsen? A. I don't know.

Q. Did you hear any discussion between your

husband and your father about going to this base-

ball game*? A. No, sir, I didn't.

Q. When did you first learn about this?

A. I called for him at the shop that evening. [79]

Q. Where he was working ?

A. I think he told us on the way home—I am
not sure whether it was on the way or not.

Q. Did he tell you how he intended to travel?

A. Yes, he did.

Q. Did you make any comment ?

A. As I told you in the deposition I didn't agree

too wholeheartedly but he did as he pleased, I didn't

have any control of that.

Q. Did you have anything to say about the means

of transportation? A. None whatever.

Q. Did it occur to you that there was any risk

or danger in it? A. Oh, no.

Q. Isn't it a fact that you remonstrated quite

definitely about his going, with your husband, that

is, about going in the airplane ?
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A. Yon mean tell him I didn't want him to go?

Q. Yes? A. No.

Q. And criticize or complain about the means

he was going by, namely, by airplane ?

A. No, I think that is the only way to travel.

Q. That was your opinion at that time ?

A. Yes, it was.

Mr. Zener : That is all. [80]

Mr. Davis : That is all.

NAOMI DEMUZIO
called as a witness by the plaintiff, after being first

duly sworn, testifies as follows:

Direct Examination

By Mr. Davis

:

Q. You have given the Clerk your name?

A. Yes, sir.

Q. Maybe the jury didn't hear, will you give it

again? A. Naomi Demuzio.

Q. You are the sister of Mrs. Berry who just

testified? A. Yes, sir.

Q. And you were Wayne Larsen's sister?

A. Yes, sir.

Q. And, of course, Mr. Bert Larsen was your

father? A. Yes, sir.

Q. Had you ever met Mrs. Wahlquist and Mr.

Lacey ? A. Yes, I have.

Q. When did you meet them ?

A. The day of the accident.

Q. Where abouts?
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A. On the lawn in front of mother's home.

Q. Who was present?

A. My sister, Mrs. Berry.

Q. Was her daughter there? [81]

A. Yes, sir, we had been out there meeting

people. Yes, sir, she, her daughter and I.

Q. Did you hear any discussion between Mr.

Lacey and Mrs, Berry concerning the airplane flight

the evening before that resulted in the tragedy?

A. Yes, I did.

Q. Now, what I want is any discussion, if there

was any about Mr. Smith, about flying, going on the

trip?

A. Mr. I^acey said that Mr. Smith had called to

see if the fellow from Boise had come yet and Mr.

Lacey said no, he hadn't arrived, and Mr. Smith

said if they hadn't arrived yet he thought he would

go to Twin Falls to the game; that he would take

Mr. Larsen, Wayne Larsen and Mr. Berry to Twin

Falls, that we should do something nice, and if the

fellow from Boise hadn't arrived would it be all

right if he would go and Mr. Lacey said yes.

Q. Was there anything else said by Mr. Lacey?

A. He said if Mr. Smith had called ten minutes

later he would not have let him go as the fellow

from Boise arrived as planned.

Mr. Davis : You may cross-examine.

Cross-Examination

By Mr. Zener

:

Q. Are you positive that he said he would not

have let him go or that he would not have gone?



106 Boise Payette Lumber Go.j etc.

(Testimony of Naomi Demuzio.)

A. That he would not have let him gone. [82]

Q. With respect to the portion of the conversa-

tion regarding Mr. Smith saying ''We ought to do

something nice for the Larsens and Berry, is it all

right if I take them to Twin Falls"; is that your

understanding of that? A. Yes, sir.

Q. And what did Mr. Lacey reply to that?

A. It is all right, it is O.K.

Q. You heard Mr. Lacey testify as to the con-

versation he had with Smith ? A. Yes, I have.

Q. Do you think he is incorrect in relation to

that?

Mr. Davis: I object to that, I don't think that

is proper cross-examination?

The Court: She may answer if you want her to

answer.

A. I think he left part of the conversation out,

yes, sir.

Q. You think he did?

A. Yes, sir, I do.

Q. You have a deep feeling of loss yourself in

regard to this tragedy ? A. Yes, sir, I have.

Q. Has that affected you with respect to your

recollection of this conversation?

A. No, it didn't in any way.

Mr. Zener: That is all. [83]

Mr. Davis: That is all.
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MRS. EVELYN B. YAGER
called as a witness by the plaintiffs, after being

first duly sworn, testifies as follows:

Direct Examination

By Mr. Davis

:

Q. Will you state your name, please?

A. Evelyn B. Yager.

Q. Where do you live?

A. Granby, Colorado.

Q. What relationship did you bear to Mr. Homer
Smith? A. He was my husband.

Q. When did you first learn of this tragedy we

have been discussing here?

A. I learned of it the morning of the 18th be-

tween eight-thirty and nine o'clock.

Q. Who informed you?

A. Mr. Jeremiasen called the lumber yard.

Q. You had known him before ?

A. Yes, sir.

Q. Did you then come to PocateUo?

A. Not then, I did not.

Q. When did you come to Pocatello?

A. I came to Pocatello two days after the

funeral services which was Thursday, I came Sat-

urday, the funeral was Thursday. [84]

Q. Did you go to the local office of the Boise

Payette Lumber Company? A. I did.

Q. Had you ever met Mr. Wahlquist?

A. I had not.

Q. Had you ever met Mr. Lacey?

A. No, sir.
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Q. Did you at that time meet them?

A. I did.

Q. Did you have a conversation with Mr. Wahl-

quist concerning your husband? A. Yes, sir.

Q. Was your son with you at that time?

A. Yes, sir.

Q. How old is your son?

A. Fifteen in October.

Q. Your son is at home? A. Yes, sir.

Q. I will ask you if you remember any of the

conversation or anything that Mr. Wahlquist said

with reference to your husband—your then husband

Mr. Homer Smith entertaining people?

A. Yes, it was the second day that I was here,

before I left I talked to Mr. Wahlquist. Mr. Smith

had a small expense account from the first to the

eighteenth coming and Mr. Wahlquist said they

would send it, which they did. [85] He said that

Mr. Smithes work was very satisfactory; that he

worked hard and that they were satisfied with his

work; he explained the work and that they had

encouraged Mr. Smith to entertain customers in

getting their good will, and that the expense account

was for that and the expense of his car on business.

Q. Was anything said about Homer—that is,

your former husband? A. Yes, sir.

Q. Anything said about his doing night work ?

A. Mr. Wahlquist mentioned that Homer was

working very hard; that he was getting nervous;

he was trying to do everything at once and he

cautioned him to slow down a bit; that there was

another day coming.
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Q. Did Mr. Wahlquist say that Homer worked

at night and that he was getting tired?

A. Yes, sir.

Q. Did you and your husband discuss and did

you know that your husband had come and was

working for the Boise Payette Lumber Company?

A. Yes, I did.

Q. Was he in any other business at that time?

A. Not at that time.

Q. Did you and your husband discuss the pur-

chase of an airplane?

A. After it was purchased.

Q. And who paid for that airplane?

A. I did. [86]

Q. Not from any estate money? A. No.

Q. Did you know what the plane was to be used

for? A. The plane was purchased

Mr. Zener: I must caution the witness to testify

of her own knowledge.

A. I was told that it was purchased for business

and pleasure.

Mr. Zener: I move that be stricken, she said

that it was to be used for business and pleasure,

she was asked

The Court: Yes, Mr. Zener, I will strike the

answer in its present form because she hasn't told

us yet who told her, she just made the general

statement that she was told.

Q. Mrs. Yager, did you discuss—when you men-

tioned a minute ago that you had been told this,

who did you mean had told you?
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A. Mr. Smith.

Q. You never discussed that with anybody else?

A. No.

Q. That v^as at the time he was working for the

Boise-Payette Liunber Company?

A. That's right.

Q. And had been working for them for some

time? A. He didn't work very long.

Q. That was while he was working for [87]

them? A. Yes, sir.

Q. You knew that he was working for them?

A. Yes, I did.

Q. Now, I will ask you what the plane was to

be used for?

Mr. Zener: I object to that as hearsay—a decla-

ration by a party, a declaration of an agent as to

his authority which he is not permitted to testify

to if he were here. Eliciting a conversation of a

deceased person and is hearsay and not binding

on the defendant in this case.

The Court: The only question I have in mind

is the question of being a statement of a person

now deceased. I am not ruling on that phase now.

I will hear her testify as to what the plane was

used for or to be used for, that she found out from

her husband, unless it is against the rule of state-

ments of deceased persons. I don't think it would

appl}^ unless he was a party to the suit. I think

she may answer.

A. I was told by Mr. Smith that it was to be

used for pleasure and business.
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Q. Were you told by Mr. Smith at the time he

was working for the Boise-Payette Lumber Com-

pany, after the plane was purchased whether the

officials or officers of the Boise-Payette Lumber

Company knew that he expected to use it in the

business ?

Mr. Zener: That is objected to on the— [88] It

is eliciting a conversation of a deceased person, an

effort to establish agency by a declaration of the

agent and it cannot be binding on the defendants;

and it was out of the presence of the defendant.

Mr. Peterson: And we think it is very preju-

dicial.

The Court: This trial will be recessed at this

time until ten o'clock tomorrow morning and I

will ask counsel to give me any authorities you have

on this.

November 15, 1951, 10 o 'Clock A.M.

The Court: I am going to recess until 1:30.

Matters have come up making it necessary to take

this recess, and you will remember the admonition

I have given you. You will meet the Court at 1:30

p.m.

November 15, 1951, 1 :30 P.M.

The Court: I am sorry that I have been delayed

here, and I want to assure you that the recess was

not because of anything connected with this case.

The Court had other matters that required atten-

tion. The objection is overruled.
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Mr. Davis: In the interest of time, and I don't

think that is so important, I don't care whether

she answers that or not, I will go ahead.

The Court: Very well.

Q. I show you Plaintiffs' Exhibit 3 and I will

ask you if you know in whose handwriting that

is? [89] A. Yes, I do.

Q. Whose handwriting is that?

A. Homer Smith's.

Q. Do you know what it is ?

Mr. Zener: If she knows of her own know^ledge.

Q. Do you know what that is ? A. Yes.

Q. What is it?

A. It is a page of addresses from a small book

that Mr. Smith carried.

Q. Wliile he was doing what?

A. They are from Pocatello.

Q. Do you know who they are or as to what that

is—do you know whether they were people he was

contacting or had contacted or not?

A. I do not know.

Q. You found that in his effects?

A. Roy Lacey is the only one that I have met.

Mr. Davis: I offer this in evidence at this time.

Mr. Zener: We object to it, it is immaterial.

The Court: I will admit it subject to your ob-

jection and the jury will be instructed concerning

this unless it is connected up as material in this case.

Q. You have in your hand exhibit marked Plain-

tiffs' Exliibit [90] 7. Do you know whose handwrit-

ing that is? A. Homer Smith's.
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Q. When did that come into your possession?

A. It was with Mr. Smith's things that I picked

up at the Pocatello Lumber Yard.

Q. Do you know without looking under subdivi-

sion L, whether the name of Mr. Bert Larsen ap-

pears there? A. Yes, sir.

Q. This was a book he kept of addresses while

he worked for the Boise-Payette Lumber Company,

is that right? A. That is right.

Mr. Davis: I offer this in evidence.

Mr. Zener: Is it to be offered for the purpose

of showing what appears under L?

Mr. Davis: No, I simply did that to identify it.

Mr. Zener: We object on the ground that it is

incompetent, and likewise it is immaterial for any

purpose.

The Court: It is admitted as to the entry of

Bert Larsen, and also in its entirety subject to your

objection, Mr. Zener. Unless it is further connected

up aside from the Bert Larsen entry it will be

stricken.

Q. Mrs. Yager, do you know what that is*?

A. A pilot's flight record and log book.

Q. Do you know whose it was ? [92]

A. Mr. Smith's.

Q. You came into possession of that after his

death? A. Yes, sir.

Q. Do you know whose all the entries there ex-

cept the one by Mr. Wilson is—do you know whose

handwriting they are? A. Homer Smith.
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Q. Do you know whether after Mr. Smith started

keeping his log book he did any night flying or not ?

A. Not to my knowledge.

Mr. Davis: We offer in evidence Exhibit Num-

bered 8.

Mr. Zener: We have no objection.

The Court: Admitted.

Q. Mrs. Yager, when your husband—when Mr.

Smith discussed with you, or when the matter of

purchasing an airplane was discussed and when its

use was discussed did Mr. Smith have with him any

bulletin from the Lumber Company?

A. He did not.

Q. At any time when you discussed with him his

activities did he show you any bulletin ?

A. When Mr. Smith was considering accepting

a job from the Boise-Payette Lumber Company he

did have a bulletin on the policies of the Company.

Q. Did Mr. Smith read to you from that bulletin

or discuss what was in the bulletin?

A. He didn't read the bulletin to me but we dis-

cussed the policy [93] of the Company that was in

the bulletin.

Q. Will you look at that and say whether you

are able to say whether that is the same as the bul-

letin he had when he discussed it with you ?

A. I glanced at the bulletin but I wouldn't swear

that it was the same as this. The bulletin he had

was the insurance that the Company would pay on

his life, in type it looked very similar to this.

Q. Unless you can identify it as the one I don't
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want you to say. Do you think it is fair to say that

it is the same?

A. I wouldn't swear, and I couldn't say that it is

the same one.

Mr. Davis : I think that is all.

Cross-Examination

By Mr. Zener :

Q. Mrs. Yager you have testified that only

within your own knowledge your husband had had

no night flying'? A. That is right.

Q. You wouldn't say as a fact whether he did

or didn't have actual night flying?

A. I am very sure he didn't, but if he did I

didn't know about it.

Q. You were living in Colorado and he was

spending most of his time in Pocatello.

A. Yes, that is right; the last time I saw him

he said he had not had any and wouldn't fly at

night.

Q. (By Mr. Zener) : I move to strike the an-

swer as not responsive. I think she was testifying

only to what [94] the log book showed.

The Court: She is on cross-examination and the

answer may stand.

Q. There was an action brought by all or some

of the parties who are interested in this case, namely

Mrs. Larsen and Mrs. Bert Larsen and Mrs. Berry

against the estate of Homer Smith ?

A. Yes, sir.



116 Boise Payette Lumber Co., etc.

(Testimony of Mrs. Evelyn B. Yager.)

The Court : I don't think any other action should

be brought into this matter.

Mr. Davis : I move that the answer to that ques-

tion be stricken for the purpose of making an ob-

jection.

The Court : It may be stricken for that purpose.

Mr. Davis: I object to the question as incom-

petent, irrelevant and immaterial and an attempt to

inject another matter into this suit. It is absolutely

incompetent in this case.

Mr. Zener: It is for the purpose of showing the

possible interest of this witness ?

The Court : I think we are only interested in this

suit here, just in this matter, not in any other law-

suit. You can examine all you want in regard to

Mrs. Larsen and the child, they are parties here,

but not the others you mentioned.

Mr. Zener: I asked it only with the idea [95]

of developing any interest this witness may have.

The Court: Confine it to Mrs. Larsen, the plain-

tiff here, and the child.

Q. Was there an action instituted by the plain-

tiff in this present action Mrs. Larsen against the

estate of Homer Smith or agaiast yourself ?

Mr. Davis: I appreciate that they have a right

to show the interest of this witness. I take it that

it will be understood that it is solely for that pur-

pose and doesn't affect this suit. We could sue as

many people as we want to.

The Court: Counsel has said that it is only to
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show her interest. I don't see how it could show

any interest but she may answer. A. Yes, sir.

Q. Is that case still pending? A. It is not.

Q. What disposition was made of it?

The Court: I think we are going too far afield

now in view of the objection made. I want no evi-

dence here as to the disposition of any other case.

Mr. Davis: Counsel has in mind, I think, show-

ing that this witness agreed to come here to testify

because that case was dropped and if that is the

reason he is asking, I am willing for him to do so,

to go ahead. [96]

Q. With respect to the purchase of this aircraft,

you knew that the plane was being purchased by

your husband?

A. Yes, I knew that it was purchased after he

had arranged to purchase it.

Q. Do you know whether the plane was pur-

chased in his name? A. Yes, sir.

Q. And fully paid for by him?

A. It was fully paid for before his death, I

paid the obligation afterward.

Q. What obligation did you mean if it was fully

paid for.

The Court: Now, no doubt, this is a matter in

connection with the estate, do you figure it has a

place here. Whether she paid her husband's bills

or not would have no place here would it?

Mr. Zener : Then, that is all.

Mr. Davis: May this witness be excused so she

may return to her home?
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Mr. Zener: Yes, I think it is agreeable with us.

The Court : Very well, you may be excused Mrs.

Yager.

ALFRED G. WHITTIER
called as a witness by the plaintiffs, after being first

duly sworn, testifies as follows: [97]

Direct Examination

By Mr. Davis

:

Q. Your name is Alfred Gr. Whittier ?

A. Yes, sir.

Q. Where do you reside ?

Boise, Idaho.

What is the nature of your present w^ork"?

Agent for the Civil Aeronautics Administra-

A
Q
A

tion

Q
A

Describe the nature of your duties.

Certification of pilots, airplanes, schools,

accident investigations, investigations of violations

of the law are some of the items.

Q. For how many years have you held that posi-

tion?

A. I have been employed by the CAA since 1939,

twelve or thirteen years.

Q. What is the nature of your training as to that

type of work ?

A. I have been employed in aviation since 1930.

Had the various courses offered by the Air Force

and the CAA.

Q. You are a pilot yourself? A. Yes, sir.

Q. Are you familiar with the fact of an accident
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occurring near Phillips Field in Power County,

Idaho, on or about July 18, 1950 ? A. Yes, sir.

Q. Were you required to or did you make an

investigation concerning that accident?

A. Yes, sir. [98]

Q. Can you state whether or not that was re-

quired in the performance of your duty or your

various duties? A. Yes, it was.

Q. With the Civil Aeronautic Administration?

A. Yes, sir.

Q. When did you make such investigation?

A. I believe to the best of my knowledge I ar-

rived in Pocatello in the neighborhood of eleven

or twelve o'clock the date of the accident.

Q. Do you recall that as July 18th?

A. It was mid July sometime.

Q. Following the investigation were you re-

quired to make a report as to the investigation?

A. A routine report, yes, sir.

Q. That report is required under the regulations

of the administration under which you work ?

A. Yes, sir.

Q. Is the organization for which you work and

by which you are employed, a federal organization ?

A. Yes, sir.

Q. Under which Department?

A. The Department of Commerce.

Q. Exhibit 9 marked for identification has been

handed to you, do you know what those documents

are? A. Yes, sir. [99]

Q. Will you state what they are.

A. Non aircarrier aircraft accident report.
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The Clerk : That is marked Exhibit 10.

Q. I should have said Number 10, Mr. Whittier,

that is what Exhibit 10 is ? A. Yes, sir.

Q. Was that made by yourself %

A. A portion of it was.

Q. Does your signature appear on any portion

of the report? A. It does.

Q. What page of the report does your signature

appear on?

A. The pages are not numbered, but it is follow-

ing paragraph fifteen—it is page four, they are

numbered, right here is the number (indicating).

Q. Now, Mr. Whittier, which portion of the re-

port was not made by yourself ?

A. Pages one, two and three I believe were made

in conjunction with the operator at the airport,

using his facilities, his typew^riter and typist, it

was a joint undertaking.

Q. The information in those pages, can you state

whether or not it was a result of your investigation ?

A. I believe it was, yes, sir.

Q. So the entire report would be the result of

your investigation, is that correct ?

A. Either direct or indirect, yes, sir.

Q. It is your official report ? [100]

A. That is correct.

Q. It was a report you made to your superiors in

the Department, is that right? A. Yes, sir.

Q. (By Mr. Davis) : Would you hand that to

counsel, please, Mr. Bailiff?

Q. Now, Mr. Whittier, was the report made in
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the course of your official duty as agent for the Civil

Aeronautics Administration % A. Yes, sir.

Mr. Davis: We offer Exhibit 10 in evidence at

this time.

Q. The report consists of four pages on the form

and an additional page attached showing a photo-

graph, do you know who had taken that photograph ?

A. I do not, I think it was taken by one of the

flight instructors or someone around the airport.

Q. Is the photo, as it appears there a fair like-

ness of what you saw in the course of your investi-

gation % A. Yes, I believe so.

Mr. Zener: We have no objection to the exhibit.

The Court : It may be admitted.

Mr. Racine : This is form 453 of Civil Aeronau-

tics report, known as "non aircarrier accident re-

port." It is entitled "United States of America

Civil Aeronautics Board, [101] Safety Bureau,"

then there are certain statements as to dates and

so on, then it says: ''This form to be used in re-

porting all civil aircraft accidents in non air car-

rier operations. Air carrier accidents should be re-

ported on a different form which covers scheduled,

non-scheduled, and intrastate airlines whether carry-

ing passengers or cargo. The civil air regulations re-

quire that all aircraft accidents be reported on the

form provided. Fill out immediately and deliver or

mail to the nearest Civil Aeronautics Board investi-

gator or the nearest Civil Aeronautics Administra-

tion inspector," then follows more instructions.

Paragraph one. "Location and time of accident. City
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or place; Pocatello, State, Idaho, date 7-18-50,"

that would be July 18, 1950. ''Hour 12:40 a.m.

If on airport, name same ; Pattern, Phillips Field.
'

'

Then in paragraph 2, under the heading "Pilot, In-

structor, or solo student? Full name: Homer G.

Smith, address Grand Lake, Colorado, age 42, male,

injuries fatal. CAC certificate, kind and number;

temporary private. Ratings, airplane single-engine,

land. Total flying time; approximately 60 hours,

night flying time ; none. Time in type involved ; ap-

proximately 30 hours. Instrument time," and that

is blank, "approved school graduate; yes." Then

it gives the name and location of school as Wilson

Flying Service, Pocatello, Idaho. "Was pilot flight

checked for certificate by designated flight exam-

iner"? yes" and it gives the examiner's name as

E. M. Wilson. Under paragraph three, under the

heading: Crew [102] other than pilot it has none.

It has in there full names, addresses, CAA certifi-

cate numbers, ratings, injuries and it gives "none."

Paragraph 4, "Passengers, denote whether revenue

or nonrevenue" and the nonrevenue is underlined.

"Names, addresses, injuries: Wayne R. Larsen,

P. O. Box 722, Pocatello, Idaho, fatal. Lawrence B.

Larsen, 827 Yellowstone Ave., Pocatello, Idaho,

fatal. Oliver D. Berry, 827 Yellowstone Ave., Poca-

tello, Idaho, fatal." Paragraph five refers to in-

juries to ground crew, spectators and so forth,

names addresses and injuries and it shows "none."

Paragraph six, under the heading "Aircraft: Trade

name; Cessna, model 170, Identification number
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N9771A. Age of aircraft; 6 months, Manufacturer's

serial number 19232, total flying time, approxi-

mately 120 hours. Present owner Homer G. Smith,

Grand Lake, Colorado. Purchased from Wilson

Flying Service, Pocatello, Idaho. Engine make;

Continental. Aircraft damage; demolished," oh, yes,

here is indicated "horsepower; 145." "Stall warn-

ing installed." Under paragraph seven, it shows

I^roperty damage, structures, power lines, crops, live-

stock and so forth, and there is written "none."

Under paragraph eight: As to the type of flying

engaged in at time of accident "night flying," "cross-

country," "non-commercial." In addition it asks

the purpose^ of flight and there it states "return-

ing from ball game, Twin Falls, Idaho." "Were
pilot and passengers equipped with parachutes'?

No." Paragraph nine deals with weather data and

conditions is shown: Clear, ceiling unlimited, that

is shown by the [103] letter U. Dew point 39;

visibility unlimited; temperature 64; wind velocity

and direction. North three. Were icing conditions

encountered? No." Paragraph ten asks for col-

lision accidents, if accident involved collision with

other aircraft and this report shows "no." Para-

graph eleven asks as to mechanical failure and the

report has an answer "no" or "none." Page three

of the report has certain spaces there, none of which

are filled out. Paragraph twelve of page three asks

for the pilot's description of the accident and that,

of course, is blank. Paragraph thirteen asks for the

owner's or operator's statement and that, too is
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blank. Paragraph fourteen on page four of the

report asks for crash injury details, to be completed

when applicable by CAB investigator or CAA in-

spector. That is blank. Paragraph fifteen asks for

investigator's or inspector's statement, additional

information comments and recommendations. If

violation involved, describe and give CAR number:

That is answered :

'

' Even though the crash reduced

the fuselage to rubble back as far as the baggage

compartment, it could be ascertained that there was

no aircraft or engine malfunction. This pilot passed

his flight test for a private pilot, airplane single-

engine land rating July 4, 1950. After extensive

inquiry it was determined that he had approxi-

mately 60 hours total flying time, none of which was

at night. The heading of the airplane on the down-

wind leg was toward American Falls Reservoir and

unpopulated desert area. According to pilots who

flew at approximately the [104] same time it was

an exceptionally black night with no horizon. It

would appear that control was lost at or about the

time turn was made from downwind to base leg.

Airplane struck the earth at a fairly steep angle.

Left wing was low." That is signed A. Gr. Whittier,

and dated July 24, 1950.

Q. Referring to your report, Exhibit 10, the

symbol U as it appears on the report, will you ex-

plain what that means'?

A. It would mean unlimited.

Q. Unlimited'? A. Yes, sir.

Q. What is meant by '*N 3" after the portion
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of the report on page 2, paragraph 9, which asks for

wind velocity?

A. Three miles an hour from the north.

Q. What is meant by the figures 39 after the

question dew point?

A. That is temperature ; dew point was 39 ; that

is when fog would form, if the temperature and due

point are both 39 dew or fog probably would exist.

Q. And temperature 64 means what"?

A. The temperature was 64 degrees Fahrenheit.

Q. And if the dew point and the temperature

came together then there would be fog?

A. Yes, sir.

Q. What. did your investigation disclose so far

as fog was concerned?

A. No fog, it was clear. [105]

Mr. Davis : That is all.

Cross-Examination

By Mr. Zener:

Q. This report was made by you to a great ex-

tent by or from information furnished to you by

other parties, with your verification of some of the

facts yourself?

A. I would say probably half and half. Those

things that I could investigate personally, I did.

Q. Things that could not be verified at the time

you made the investigation you based your report

on what persons had told you about conditions ?

A. As they knew them.

Q. In other words you have no personal knowl-
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edge as to whether Homer G. Smith was flying this

plane at the time of the accident or not?

A. No, sir.

Q. Do you know as to Wayne R. Larsen's status

as a pilot or flyer?

Mr. Racine: We object to that as not proper

cross-examination.

The Court: Sustained.

Q. (By Mr. Zener) : I think you testified as to

N 3, the N stands for north and 3 for the velocity of

the wind ? A. Yes, sir.

Q. That indicates a three mile an hour wind

from the North? A. Yes, sir. [106]

Q. Was that one of the items which you placed

in the report upon information given you, other

than your own knowledge?

A. I do not recall but I believe probably I got

it from the official records of the weather bureau.

Q. Not being there at the time of the accident

there was no way you personally could verify it

other than that ? A. No, sir.

Q. Likewise, the total number of hours flying

time which you placed at sixty, that was upon in-

formation furnished by other persons?

A. I believe the log books available at the Wilson

Flying Service were examined at that time.

Q. The log books? A. Yes, sir.

Q. This had to do with his flying time as a stu-

dent?

A. Yes, and estimating the time flown after that.
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Q. And the notation ^'none of which was at

night" that was upon information furnished to you

by others ?

A. By operators and instructors and others at

the airport.

Q. Did you know Mr. Smith, yourself, during

his lifetime? A. No, sir.

Mr. Racine: That is all.

Redirect Examination

By Mr. Davis:

Q. State whether or not you found any record

from the operators or others that you inquired from

about the matter of night [107] flying on the part of

Mr. Smith, did you find out about any night flying ?

A. I found nothing to indicate he had any night

flying.

Mr. Davis : That is all.

Mr. Zener: No more questions.

Mr. Davis : May this witness be excused ?

Mr. Zener : We will not want him further.

The Court : Then he may be excused.

F. M. LACEY
recalled as a witness by the plaintiffs, having here-

tofore been duly sworn, testifies as follows

:

Direct Examination

By Mr. Davis

:

Q. Do you know whether Homer Smith had pur-

chased a home here prior to his death ?
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A. Yes, sir.

Q. He purchased that from your son?

A. That's right, yes.

Q. He had moved into that house?

A. That is right.

Mr. Zener: I move to strike that evidence as

immaterial.

The Court : He has answered the question.

Mr. Zener: And I move that the answers be

stricken.

The Court: They may stand. [108]

Mr. Davis : That is all.

Mr. Zener: No questions.

E. M. WILSON
called as a witness by the plaintiffs, after being

first duly sworn, testifies as follows:

Direct Examination

By Mr. Davis:

Mr. Davis: I wonder if it can be admitted that

Mr. Wilson was in charge of the Wilson Flying

Service where Mr. Homer Smith received his in-

struction and that Mr. Wilson is a flyer and an

instructor ?

Mr. Zener : Yes, that may be understood.

The Court: Then it may be so admitted and

understood.

Q. Will you turn to that log book to where there

is a certificate signed by you ? A. Yes, sir.

Q. Do you find such a certificate ?
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A. I find my signature here indicating that the

Court had been completed.

Q. That is your signature on that page?

A. Yes, sir.

Q. Is the writing above the signature your writ-

ing? A. Yes, sir.

Q. Do you indicate the number of hours training

that Mr. Smith had under your supervision? [109]

A. Yes, sir.

Q. Was that daytime or nighttime flying?

A. That was daytime flying.

Q. Right up here (indicating) you show under

breakdown of trip time into classification, you show

''dual 31 30'!?

A. Yes, that means that Mr. Smith had accumu-

lated thirty-one hours and thirty minutes, that

much time in dual instruction.

Q. What is dual instruction?

A. With his instructor.

Q. Where you 19 30 under ''solo" what does that

mean?

A. That he has accumulated nineteen hours and

thirty minutes solo flying.

Q. Solo 19 30, what does that mean, Mr. Wilson ?

A. That is when he was the sole occupant of the

aircraft.

Q. There isn't anything under instrument in-

struction daytime nor under nighttime, and I take

it that means that he had no instrument training

and no night training ? A. That is correct.
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Q. When it is a daytime flight, is it necessary

or customary to enter it as daytime?

A. No, that is customary to enter when the flight

is made.

Q. And that is not kept that way, the record is

not entered as daytime?

A. No, it is not. It is not necessary to make such

an entry.

Mr. Davis : That is all. [110]

Cross-Examination

By Mr. Zener

:

Q. The hours indicated, are those actual hours

in the air from the time you take off until you land %

A. Yes, sir, the time is computed from the time

they leave on the flight until the return when the

engine is running.

Q. So that the time indicated there is actual

flying in the air? A. Yes, sir.

Q. Now, aU of this training that was certified

to by you in this log book was training received

at the Wilson Flying School?

A. That training represents only training accom-

plished by the Wilson Flying Service.

Q. And would not necessarily cover any flying

the man may have taken outside of the supervision

and direction of your school?

A. That is correct.

Q. In what type of plane was that flying accom-

plished?

A. That training consisted of progressive train-
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ing; that involved perhaps three different types

starting out in the most primary type of craft and

advancing to the craft that he was flying in the

latter part of the course.

Q. What do you mean by various types of plane

you referred to, tell us what those planes are like?

A. His initial training was in a light aircraft

known as Aeronca Champion, which is a light 65

horsepower training ship and after Mr. Smith had

accumulated a few hours in that [111] type he was

advanced to an all-metal Cessna 120, 85 horsepower

side by side, that is where the instructor sits side

by side with the student, and then he was advanced

to a larger ship known as a four place all metal

Cessna 170.

Q. Were you familiar with the aircraft in which

this accident happened? A. Yes, sir.

Q. Was that the type that he had taken some

training in? A. Yes, sir.

Q. What was the extent of training in that type

of ship?

A. I don't recall the number of hours in the

latter aircraft but it was sufficient to complete the

course and he satisfactorily passed the examination

for the type of aircraft he was flying the latter part

of the course which was the same one that was in-

volved in that accident.

Q. Was any of this time that you certified to

accumulated from the flying of this particular air-

craft involved in this accident? A. Yes, sir.

Q. How much, if you know ?
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A. I would have to go through the log book to

be exact, but I would say approximately twelve or

j&fteen hours was in that type of aircraft.

Q. In that type or that particular aircraft?

A. In that particular aircraft. [112]

Q. On the occasion of this accident were you

called in for the purpose of investigation or other-

wise?

Mr. Davis: Just a minute, we object to that as

not proper cross-examination. If it would shorten

the trial here and they want to put in this evidence

as theirs, out of order that I am willing, but it is not

proper cross-examination.

The Court: That is right, this matter was not

gone into on direct examination.

Mr. Zener : I will withdraw the question.

Q. Did Mr. Smith complete the course required

in order to obtain a license to fly aircraft?

A. That is correct, yes, sir.

Q. That is the effect of this certificate attached

to the log book? A. Yes, sir.

Q. Was a certificate issued to him certifying that

he was a pilot? A. Yes, sir.

Mr. Zener : That is all.

Mr. Davis: That is all.
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H. N. HUBBARD
called as a witness by the Plaintiffs, after being

first duly sworn, testifies as follows

:

Direct Examination

By Mr. Davis: [113]

Q. Mr. Hubbard, you live in Pocatello?

A. Yes, sir.

Q. What business are you engaged in?

A. Real estate and insurance.

Q. Did you know Homer Smith who was em-

ployed by the Boise-Payette Lumber Company?

A. I met him once.

Q. Did you have occasion, during the sunomer,

or during the time he was employed by the Boise-

Payette Lumber Company in 1950 to try to contact

or to get in touch with Mr. Smith ?

A. Yes, sir.

Q. At the time you saw him where did you see

him?

A. At the office of the Boise-Payette Lumber

Company.

Q. Was he there at a desk? A. Yes, sir.

Q. Prior to that time for what length of time

had you been trying to contact him?

A. Approximately ten days.

Q. Had you been able to contact him before ?

A. Just through messages is all.

Q. What did you do? Did you call any place

when you tried to contact him?
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A. Yes, sir, the Boise-Payette Lumber Company.

Q. How many times did you do that?

A. During the ten days I would say about six

times.

Q. What were you advised when you called for

Mr. Smith, as to [114] whether he was there or not,

or as to his whereabouts'?

Mr. Zener: We object to that as immaterial.

The Court: He may answer.

A. On numerous occasions I was informed that

he was out of town, however of the five or six times

that I called they informed me that he was out of

the office for the day.

Q. Numerous occasions you were informed that

he was out of town, what do you mean, how many

times'?

A. About three times I was so informed.

Q. You called during office hours, did you'?

A. Yes, sir.

Mr. Davis : That is all, you may inquire.

Mr. Zener: No cross-examination.

CHARLES B. HUGHES
called as a witness by the plaintiffs, after being first

duly sworn, testifies as follows:

Direct Examination

Bj Mr. Racine

:

Q. Where do you live ? A. In Pocatello.

Q. What is your work ?

A. Airways operation specialist.
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Q. Where are you located in Pocatello?

A. At the airport control tower.

Q. You are known as the controller %

A. Or formally as airport traffic [115] controller.

Q. What was your duty on July 18, 1950?

A. Airport traffic controller.

Q. Where were you located ?

A. In the tower.

Q. Where were you located about 12:40 a.m. on

such date ? A. In the control tower.

Q. At Phillips Field? A. Yes, sir.

Q. Calling your attention to about 12:40 a.m.

July 18, 1950, do you recall whether or not a Cessna

170 asked for clearance into Phillips Field?

A. Yes, sir.

Q. Do you know who was piloting that plane ?

A. No, sir.

Q. Do you have any radio in the control tower ?

A. Yes, sir, both receiver and transmitter.

Q. Was the radio in use about 12:40 a.m. on

July 18, 1950? A. Yes, sir.

Q. Did you receive a call by radio from a Cessna

170 which asked for clearance into the field?

A. Yes, sir.

Q. Were you able to recognize the voice that

called into your control tower?

A. It sounded similar to a voice I heard numer-

ous times before.

Q. It sounded like a voice you heard numerous

times? A. Yes, sir.
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Q. Whose voice was it ? [116]

A. Homer G. Smith.

Q. Did the plane ask for clearance into the field ?

A. Yes, he called for landing instructions, that

is the normal procedure.

Q. Was it your duty to give landing instruc-

tions'? A. Yes, sir.

Q. Did you do so? A. Yes, sir.

Q. Do you recall whether or not at about 12 :40

a.m. July 18, 1950, there was an accident involving

a Cessna 170? A. Yes, sir.

Q. Was there ? A. Yes, sir.

Q. In connection with that accident were you

required under the CAA regulations to make a

report? A. Yes, sir.

Q. Did you make such report?

A. Yes, sir.

Q. Are you an employee of the United States

Government, Mr. Hughes? A. Yes, sir.

Q. In what Department are you employed?

A. Commerce.

Q. You work for the Civil Aeronautics Adminis-

tration? A. Yes, sir.

Q. The report which you made, can you tell us

whether or not you made that in the course of your

official duties? [117] A. Yes, sir.

Q. Mr. Hughes, Exhibit 11 for identification has

been handed to you and I will ask you if you recog-

nize that exhibit ? A. Yes, sir.

Q. Will you state what it is ?
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A. It is an incident report required by our regu-

lations on any accident or irregularity.

Q. The facts as contained in that report are

those facts which you furnished ?

A. Yes, I think in part. I think the Pocatello

weather was secured from the official weather

bureau reports.

Q. Is that the only portion of the report which

is not information which you personally observed?

A. Part B, I had no knowledge of the passengers

at the time or actually of the pilot.

Q. As to the passengers, that information you

later ascertained? A. Yes, sir.

Q. Are you acquainted with Mr. H. L. Locke?

A. Yes, sir.

Q. Who is Mr. Locke?

A. Supervisor—Chief Controller of Tower.

Q. Was Mr. Locke on duty that early morning

hour, July 18, 1950? A. No, sir.

Q. Is Mr. Locke's signature—does it appear on

that report? A. Yes, sir. [118]

Q. You recognize it as his signature ?

A. Yes, sir.

Q. Did you furnish the information which is

contained in this report, other than you stated ?

A. Yes, sir, I make my own report and he re-

writes it using my information and puts his sig-

nature on it.

Q. That is the manner you make the reports in

your Department ? A. Yes, sir, our reports.
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Mr. Racine: We offer Exhibit 11 in evidence

at this time.

Mr. Zener: To which we object upon the ground

that it is not properly identified by this witness. It

shows on the face of it to be the report of one H. L.

Locke. It shows that the information contained

therein is not within the knowledge of this particu-

lar witness.

The Court: I will admit it with the explanation

that has been given by the witness in regard to the

way it has been made up.

Mr. Zener: May I add to the objection that it

is incompetent?

The Court : I notice it is a photostatic copy.

Mr. Zener: I do not object on that ground.

The Court: Then I will admit it.

Mr. Racine : May we read the report at this time ?

The Court : Yes, you may. [119]

Mr. Racine: This is on a form of the Depart-

ment of Commerce Civil Aeronautic Administra-

tion. ''Incident report. Date of incident, July 18,

1950. Incident number PIH APT 12. To Aviation

Safety Agent, Boise; from Chief Airport traffic

Controller, Civil Aeronautic Administration, Star

Route, Phillips Field, Pocatello, Idaho. The follow-

ing is a report of an incident which adversely af-

fected the control of air traffic. This report is

forwarded for your information and any action you

deem necessary. No reply is required. If desired,

the Chief Controller will be glad to discuss this re-

port at your convenience. Any action which you
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may take to assist the Air Traffic Control Service

to provide efficient and safe control of air traffic will

be appreciated.

"Agency aircraft identification N 9771A Cessna

170. Names of personnel or pilot. Owner-Pilot,

Homer Gr. Smith. Type of incident. Accident.

Summary of incident: Accident occurred July 18,

1950, approximately 0045, two miles west, south-

west from the control tower.

*'B. Pilot, Homer C Smith; passengers, Law-

rence B. Larsen, Wayne R. Larsen, Oliver D. Berry.

"c. 4 fatalities, aircraft demolished.

"d. Aircraft had departed Phillips Field ap-

proximately sunset of the previous day. No flight

plan filed at departure time or for return to Phil-

lips Field.

'^e. 0030 M Pocatello weather: Sky clear; visi-

bility, 60 [120] miles; wind northeast 3 mph., alti-

meter 2996.

''f. At approximately 0035 M, Cessna N9771A

contacted Pocatello tower reporting position four

miles south of airport requesting landing instruc-

tions. The aircraft was cleared to make a right turn

in for landing on runway three, and requested to

report on final approach. As the pilot reported

turning on final approach, he advised the town he

would pass over the field," and in parenthesis, "his

altitude apparently too high. The aircraft subse-

quently passing over the airport entered a conven-

tional left traffic pattern and was observed to make

an apparently normal downwind leg. The aircraft
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reported turning base leg, and was cleared to land

by the tower." On the second sheet of the report

are the same form matters as the first sheet which

I read, and then it reads

:

''f. The aircraft acknowledged the clearance,

after which no further contacts were made. The air-

craft was no longer in view of the tower. Repeated

attempts were made to contact the aircraft by the

tower without success. Nothing was seen or heard

from the tower concerning the aircraft after the

final clearance to land was acknowledged.

"g. At 0050M, numerous calls were being made

to the aircraft without reply. Airport personnel and

State Police were alerted and requested to search

for the aircraft. Search was made by automobile

and aircraft in the immediate vicinity of [121] the

airport, but was hampered by darkness. At 0321M

the crash scene was located about two miles West

Southwest of the tower.

''h. Controller C. B. Hughes on duty in the

tower at the time of the accident could not actually

see the accident due to darkness." There is a small

diagram showing the crash scene and the position

of the craft and tower. That is signed by H. L.

Locke, July 18, 1950.

Q. Did you actually see the aircraft as it ap-

proached your tower? A. Yes, sir.

Q. Had Mr. Smith previously called into your

tower as to instructions preparatory to landing on

other occasions? A. Yes, sir.

Q. You had heard his voice? A. Yes, sir.
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Q. You recognized his voice on this occasion?

A. It sounded similar, sir.

Mr. Racine: You may examine.

Cross-Examination

By Mr. Zener:

Q. I think you testified that you have no knowl-

edge as to v^hether Homer Gr. Smith was piloting

this plane as it came in to the airport that night ?

A. That is correct.

Q. Insofar as that report is concerned where it

sets out the pilot as Homer G. Smith in the two

instances, that is not based on any knowledge on

your part as to who was piloting [122] the plane?

A. No, that is the common practice to put that

in, that the owner and pilot is piloting the plane

until it is proven otherwise.

Q. You put it into the report as a matter of

foT'm, on your part and Mr. I.(»cke's that he was

piloting the plane? A. Yes, sir.

Q. It was placed there because you were ad-

vised or knew that he was the owner of the air-

craft? A. That is correct.

Q. Did you know him personally during his

lifetime? A. Yes, sir.

Q. Did you ever talk to him? A. Yes.

Q. On different occasions ?

A. Yes, he used to visit the tower.

Q. You do not intend to testify positively to the

jury that the voice you heard was the voice of

Homer G. Smith over the radio?
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A. That is correct.

Q. That is only your judgment about the matter ?

A. Will you repeat that?

Q. That is your judgment about the matter that

it was Homer G. Smith you were talking to f

A. Yes, sir.

Q. Are you acquainted with the type of radio

control that was [123] on this aircraft that was in

the crash? A. Acquainted with the type?

Q. Yes.

A. I don't know the brand if that is what you

mean.

Q. But you knew that this aircraft was equipped

with radio to receive and send? A. Yes, sir.

Q. And that radio could be operated by anyone

in the craft?

A. I have not had occasion to observe the equip-

ment in that craft, I wouldn't say.

Q. You are not able to testify as to the equip-

ment?

A. The installation, if that is what you mean, no.

Q. Is this a dual control craft? A. It is.

Q. That means it can be operated from two posi-

tions? A. I believe it can.

Q. Do you know how the controls are set,

whether they are side by side or one in front of the

other? A. They are side by side.

Q. Do you know where the radio equipment is

located with respect to the pilot's position?

A. Usually it is on the left side, I wouldn't say

it was on this aircraft, but usually it is.
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Q. You don't know about this particular air-

craft ? A. No.

Q. Do you know whether it can be flown either

from the right [124] or the left side of the plane?

A. I believe it can.

Q. You are sure it can, are you not. You are

acquainted with this type of craft?

A. Yes, sir.

Q. And then you know that the airplane can be

controlled and its flight directed from either of

those positions in the craft?

A. That is possible.

Q. That would be the front seats of the air-

plane? A. Yes, sir.

Q. That was a four place craft ?

A. Yes, sir.

Q. Where were the other two seats located?

A. Behind the front two seats.

Q. Each side by side and not in a single row?

A. That is right.

Q. I think you testified that the information con-

tained here with respect to the weather was ob-

tained by you from other reports than the ones

you compiled yourself?

A. From the weather bureau.

Q. Where did you obtain that ?

A. By interphone between the tower and the

weather bureau. On any accident, as soon as an

accident occurs we have to obtain this information

from the weather bureau.

Q. You did obtain this information from the
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weather bureau to fill this portion of the [125]

report? A. That is correct.

Q. Is this weather bureau located at or near

the field? A. Right on the field.

Q. Did you yourself see this aircraft in flight

during any of the times mentioned here in this

report? A. Yes, sir.

Q. Where was the aircraft when you first ob-

served it?

A. Well, I cannot say as to the miles but South-

west of the field, I observed his lights after he

called.

Q. What lights do you refer to ?

A. The running lights and wing lights.

Q. Can you describe those lights?

A. They have a clearance light on the wing tips,

one red and one green; they are visible from the

front and from the rear, you can observe the tail

light; however, on this occasion I couldn't observe

that.

Q. Are these constant lights or flasher type

lights ? A. Constant.

Q. When you observed this plane next,—strike

that please,—when did you next observe the plane

after you first observed it?

A. The complete pattern, after he approached

the field and started to land,—after he reported the

final approach he evidently decided he was too high

or for some reason he decided to fly a pattern which

consists of flying to [126] the end of the field and

making a right turn. He was abovit eight hundred
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feet, that is a standard pattern arrangement. This

aircraft was to land in the southwest end of the

runway,—runway three. Due to the arrangement

of the tower and in my work at the microphone I

lose sight or vision at about thirty degrees, that is

the place I lost the aircraft; he went behind this

post at that position, the support, in turning the

base leg to land and that is the last I saw of the

aircraft, he didn't come out on the other side of

the post.

Q. At approximately what altitude was he flying

at the time you finally observed the craft ?

A. Approximately eight hundred feet, it was a

normal pattern.

Q. The reason you lost sight of the aircraft was

because of the structure of the observation tower?

A. Yes, sir, that is right.

Q. What was it that shut off the view for some

distance ?

A. This structure post, the corner post of the

tower, the support of the roof.

Q. For approximately how far along would that

obstruction shut off your view?

A. About thirty degrees, I don't know how many
miles or feet it would be.

Q. When this aircraft was observed last it was

flying at about eight himdred feet and did not come

into your view beyond this obstruction? [127]

A. That is correct.

Q. I think you stated that the pilot of this craft

followed a normal pattern in this maneuver?
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A. After he advised that he was clearing to go

around, that would follow a normal pattern %

A. You would say a proper and normal and cus-

tomary pattern to his going around the airport to

make his approach in?

A. On the go-around procedure he made a nor-

mal pattern.

Q. He had been cleared to make that maneuver ?

A. That is correct.

Q. There was nothing unusual about that maneu-

ver in landing an aircraft at that port?

A. No, sir.

Q. It was in accordance with the clearance you

had given him?

A. The second clearance, yes, sir.

Q. You made reference to turning the base leg,

what is meant by base leg?

A. The final approach leg; the last leg he is on

before he lands, the base leg is a ninety degree leg.

His downwind leg is parallel to the runway he is

preparing to land and he turns on the base leg.

Q. What do you call the leg of the flight when

he is preparing to land?

A. The final approach leg.

Q. Were there lights on this airport,—on the

field?

A. Yes, sir, runway lights and contact [128]

lights.

Q. Rimway lights and contact lights?

A. Yes, sir, lining the runway on each side.

Q. Was that true of the runway upon which the

pilot of this craft had been directed to land?
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A. Yes, sir.

Q. At the time you lost contact with the plane

and lost sight of it, in which direction was he flying

with respect to the runway upon which he was to

land, away from it or toward it?

A. He was flying in the opposite direction of the

landing direction which would be the downwind leg.

Q. You state here that controller C. B. Hughes,

—that is yourself is it not? A. Yes, sir.

Q. It is stated that you could not actually see

the accident due to the darkness, is that correct?

A. No, sir, the reason for lack of vision was the

post. I had vision as long as his lights were in my
view, I couldn't see the craft.

Q. You could not see the accident due to the

darkness.

A. The accident scene, that is right.

Q. It was a very dark night ?

A. That is right.

Q. Could you, that night, observe the horizon,

—

that is where the land and sky join?

A. That is right, no, I couldn't, it was very

black. [129]

Q. No horizon visible to you in any direction?

A. That is correct.

Q. In the report you further make mention that

the airport personnel and State Police were alerted.

Do you know if one of the persons called was Mr.

Wilson? A. Yes, sir.

Q. Did Mr. Wilson take part in the search?

A. Yes, sir.
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Q. What can you say as to the part he took in it,

that is, from your own knowledge?

A. He tried to make an aerial search and then

decided it was too dark and they took an automo-

bile.

Q. Mr. Wilson made an aerial search?

A. That's right.

Q. At what time would you say this aerial search

was made,—after you were apprehensive of some

incident ?

A. I don't recall the time, but it was just long

enough for me to call him at home, and he came in

from home and rolled a plane out.

Q. Was Mr. Wilson the first person called after

you were concerned that an accident had perhaps

taken place? A. Yes, sir.

Q. That would be a matter of minutes after this

plane passed out of your vision and you were not

able to contact it by radio?

A. That is correct. [130]

Q. He came out just as fast as a person could

get prepared and drive out?

A. That is correct.

Q. After he arrived he made an aerial search or

flight for the purpose of searching for any incident

that might have happened? A. That's right.

Mr. Zener : I think that is all.

Redirect Examination

By Mr. Racine

:

Q. Was the Phillips Field properly lighted that

night so far as lights are concerned that were nor-

mally on the field?
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A. Yes, sir, all the lights were operating.

Q. Did you at the time you made the incident

report, or any other official report, report any en-

gine trouble? A. No, sir.

Q. Did the pilot report any engine trouble ?

A. No, sir.

Q. Now, you had talked to Mr. Smith prior to

the accident? A. Yes, sir, that evening.

Q. On previous occasions? A. Yes, sir.

Q. Were you familiar with his voice?

Mr. Zener: We object to that as repetition.

The Court : Yes, he testified that he was familiar

with his voice. [131]

Q. Did you call Mr. Wilson personally?

A. Yes, sir.

Q. What did Mr. Wilson say when you called

him?

The Court : I think this was all gone into.

Mr. Racine: Very well, your Honor, I didn't

recall that. That is all.

Mr. Zener: That's all.

CECIL L. HOUGH
being called as a witness by the plaintiffs, after

being first duly sworn, testifies as follows:

Direct Examination

By Mr. Davis

:

Q. Will you state your name?

A. Cecil L. Hough.

Q. Where do you live? A. Pocatello.
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Q. What is your work?

A. Airways operation, specialize in communica-

tions.

Q. Was that your work on July 18, 1950 ?

A. Yes, sir.

Q. Do you work for the Government?

A. Yes, sir.

Q. Which branch?

A. Civil Aeronautics Administration; Depart-

ment of Commerce.

Q. On July 18, 1950 what was your duty sta-

tion? [132]

A. I was stationed in the communication station

at the airport.

Q. At Phillips Field? A. Yes, sir.

Q. In Power County, Idaho? A. Yes, sir.

Q. What are your duties in connection with your

work in the communication center?

A. Giving flight information to pilots, operat-

ing teletype equipment.

Q. Are you a pilot yourself?

A. Yes, I am.

Q. In the early morning hour of July 18, 1950

was the radio in operation there?

A. Yes, sir.

Q. At 12:40 a.m. was your radio in operation?

A. Yes, it was.

Q. Did you have occasion to hear a report from

a plane approaching the field ? A. Yes, sir.

Q. Who was calling in, if you know?

A. Cessna 170 called.
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Q. Who was calling on the radio from the plane?

A. The voice was familiar to me.

Q. Whose voice was familiar to you?

A. At the time I didn't know.

Q. Do you now? [133]

Mr. Zener: May I ask the witness a question?

The Court: You may,—just a moment,—do you

want to object?

Mr. Zener: He indicated that he did not know

at the time. If his knowledge was acquired after

this date he would not be entitled to testify from

what someone told him.

The Court: I cannot tell at this time, but I

never object to counsel questioning a witness so

you may go ahead.

Mr. Zener: Did you know at that time Mr.

Hough.

A. I associated the voice with a particular per-

son, I didn't know the person's name at that time.

Mr. Zener: That is all at this time.

Q. (By Mr. Davis) : Did you find out the name

of the person?

A. I didn't know Homer Smith personally but I

had seen him several times and associated his voice

as that voice that I heard on this particular air-

craft several times previously.

Q. Previous to the accident? A. Yes, sir.

Mr. Davis: That is all.
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Cross-Examination

By Mr. Zener: [134]

Q. At the time you heard this voice you don't

want the jury to understand that you knew whose

voice it was?

A. I associated it with a person, this person J

found out later to be Homer Smith.

Q. Did you have some person in mind when you

heard this voice *?

A. Only the pilot of that craft.

Q. You do not know who the pilot of that craft

was? A. I knew him by sight.

Q. Do you know of your own knowledge that he

was piloting that craft that night?

A. No sir.

Mr. Zener: That is all.

Mr. Davis: That is all, thank you.

HOWARD M. CROUCH
being called as a witness by the plaintiffs, after

being first duly sworn, testifies as follows:

Direct Examination

By Mr. Racine:

Mr. Davis: In the interest of time I think it is

agreed between counsel that this witness was in the

employ of the Wilson Flying Service and that he

was a competent pilot to give instructions and quali-

fied to testify as an expert.

Mr. Zener: That is correct, we agree to that.
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Q. You reside in Pocatello'?

A. Yes, sir. [135]

Q. On July 18, 1950, you resided in Pocatello?

A. Yes, sir.

Q. On that date you were employed with the

"Wilson Flying Service ? A. Yes, sir.

Q. Assuming a pilot without night flying ex-

perience of any kind, piloting a Cessna 170 aircraft

not equipped with instruments for night flying, and

at the time of the flight the sky was clear, visibility

was sixty miles ; temperature 64, dew point 39 ; wind

North 3 miles per hour, altimeter reading 2996; no

aircraft or engine malfunction; that it was a black

night with np horizon; that control was lost of the

plane at or about the time a turn was made from

down-wind to base leg after clearance to land by

control tower, and that the plane was lost from

sight and when found it was determined that at the

time the plane struck the earth it did so at a fairly

steep angle with left wing low. I ask you to assume

these facts and tell us whether you have an opinion

as to the cause of the crash ?

Mr. Zener: To which I object, it is a hypotheti-

cal question that takes into consideration matters

not in evidence, particularly that it assumes this

plane had no instruments and was not equipped for

night flying. There is nothing in the record, nothing

to indicate that is a fact. This would be an assump-

tion not based on facts in this case. [136]

Mr. Racine : That may be true but I think I can

clear that up.

The Court: Very well, you may go ahead.
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Q. Were you familiar with the Cessna 170

owned by Homer G. Smith? A. Yes, sir.

Q. That was involved in the crash that occurred

July 18, 1950? A. Yes, sir.

Q. Do you know of your own knowledge whether

or not that plane was equipped for night flying

—

equipped with instruments for night flying?

A. It was equipped for night contact flying

only; it wasn't equipped for night flying except con-

tact flying.

Q. What do you mean by contact flying?

A. Contact with the horizon only.

Q. Contact with the horizon only ?

A. Yes, sir.

Q. Do you have in mind the previous question

asked? A. Yes, sir.

Q. And you may answer the question as to what

your opinion is?

Mr. Zener: To which we object upon the same

ground. It appears that this craft was equipped for

night flying, as to the nature of the equipment we

don't know. He advises that it was equipped for

night flying.

The Court : I think he may answer, perhaps you

better read the question to him again. [137]

Q. Assume that a pilot without night flying ex-

perience of any kind was piloting a Cessna 170

aircraft not equipped with instruments for night

flying, and at the time of the flight the sky was

clear, visibility was sixty miles; temperature 64,

dew point 39 ; wind North 3 miles per hour, altime-
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ter reading 2996 ; no aircraft or engine malfunction

;

that it was a black night with no horizon ; that con-

trol was lost of the plane at or about the time a

turn was made for down-wind or rather from down-

wind to base leg after clearance to land by control

tower, and that the plane was lost from sight

and when found it was determined that the plane

struck the earth at a fairly steep angle with left

wing low. I ask you to assume these facts and tell

us whether you have an opinion as to the cause of

the crash. Do you have an opinion?

A. Yes, sir.

Q. What is that opinion •?

Mr. Zener: I will interpose the same objection,

and may I add to the objection that the testimony is

incompetent.

The Court: He may answer.

A. A pilot without night flying experience could

easily lose the horizon at night and cause the crash.

Q. Is that your opinion as to the cause of the

crash %

A. Yes, sir, the fact that he evidently entered

the turn and lost the horizon in the turn. Probably

a condition they call vertigo was what would de-

velop; a person losing the [138] horizon doesn't

know which way is up. He literally doesn't know

which way is up. Night flying is very different from

day flying; many things are different. A person

should definitely have instruction in night flying be-

fore doing any night flying although a person

doesn't have to have instruction in night flying but
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only in daytime flying, I think definitely he should

have.

Mr. Racine: You may examine.

Cross-Examination

By Mr. Zener:

Q. You base your opinion upon the fact that the

pilot, whoever it was, in this plane lost the horizon

in making this turn?

A. I think that is what happened to the best of

my knowledge.

Q. This plane was fully equipped for flying at

night under conditions where the horizon was visi-

ble, in what you call contact flying?

A. Yes, sir, it was.

Q. What can you say as to how you lose the

horizon; if the horizon is there, how is it lost?

A. Mr. Hughes said there w^as no horizon that

night, no visible horizon that night.

Q. I appreciate what he stated. You based your

opinion on the fact, or rather your opinion was that

the horizon was lost?

A. Well, when you enter a turn and in the turn

there is a visual reverse. The fact that the pilot may
be in a turn and over-estimate his degree of bank-

ing and lose his sense of direction; [139] have no

idea of which way is up or any sense of direction

at all.

Mr. Zener : I think that is all.

Mr. Racine: That's all.

The Court: We will recess until 11:15.
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November 16, 1951—11 :15 A.M.

FRANK SKOLIK
being called as a witness by the plaintiffs after

being first duly sworn, testifies as follows:

Direct Examination

By Mr. Racine:

Mr. Davis : In the interest of time is it admitted

that this man is qualified to testify and that he can

qualify as an expert; that he is an instructor at the

Pocatello Flying School!

Mr. Zener : That is agreeable.

The Court: I appreciate you gentlemen being

able to stipulate on these matters, it saves consider-

able time. You may go ahead.

Q. Your home is in Pocatello?

A. Yes, sir.

Q. Assuming a pilot without night flying experi-

ence of any kind piloting a Cessna 170 not equipped

with instruments for night flying and at the time

of the flight the sky was clear; visibility was sixty

miles; temperature 64; dew [140] point 39; wind

North 3 miles per hour; altimeter reading 2996;

further that it was determined that there was no

aircraft or engine malfunction; that it was a black

night with no horizon; that control was lost of the

plane at or about the time a turn was made from

down-wind to base leg after clearance to land by

control tower. That the plane was lost from sight

and when found it was determined that the plane

struck the earth at a fairly steep angle with the

left wing low. I ask you, assuming these facts,
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whether you have an opinion as to the cause of the

crash? A. Yes, I do.

Q. What is that opinion?

Mr, Zener: May we have the same objection to

this as was made to the testimony of the previous

witness ?

The Court: Yes, and the same ruling.

A. In my opinion the cause of the crash would j

be due to the lack of experience of the pilot in night

flying.

Mr. Racine: That is all.

Mr. Zener: No questions.

JOHN L. McCONNELL
called as a witness by the plaintiffs, after being first

duly sworn, testifies as follows

:

Direct Examination

By Mr. Racine:

Mr. Davis: It will be agreed with reference to

this witness as was agTeed in reference to the [141]

last witness ; that this man can qualify as an expert

and is interested in the Pocatello Plying Service

and that he is qualified as an expert.

The Court : Then it may be so stipulated.

Q. Your home is Pocatello? A. It is.

Q. How many logged hours do you have in fly-

ing ? A. In excess of ten thousand.

Q. Mr. McConnell, assuming a pilot without

night flying of any kind piloting a Cessna 170 not

equipped with instruments for night flying, and at
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the time of the flight the sky was clear, visibility

was sixty miles; temperature 64; dew point 39;

wind North 3 miles per hour, altimeter reading

2996; further it was determined there was no air-

craft nor engine malfunction; that it was a black

night with no horizon; that control was lost of the

plane at or about the time a turn was made from

down-wind to base leg after clearance to land by

control tower, and that the plane w^as lost from

sight and when found it was determined that at

the time the plane struck the earth it did so at a

fairly steep angle with left wing low. I ask you to

assume those facts as true and ask you if you have

an opinion as to the cause of the crash.

A. Yes, sir.

Q. What is your opinion? [142]

Mr. Zener: I interpose the same objection as

to the testimony of the other witnesses.

The Court : And the same ruling.

Q. What is that opinion'?

A. Assuming that the pilot had

The Court: You will have to confine yourself

to the question.

A. Lack of night flying experience.

Mr. Eacine : That is all, you may examine.

Mr. Zener: We want to go into other matters

with this witness and we will ask that the witness

be available.

The Court: You will not be excused. You will

remain during the trial.
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HELEN JOYE LARSEN
called as a witness by the plaintiffs, after being

first duly sworn, testifies as follows:

Direct Examination

By Mr. Davis:

Q. You are the wife of Wayne Larsen?

A. Yes, sir.

Q. He is deceased? A. Yes, sir.

Q. You have a child % A. Yes, sir.

Q. What is your child's name? [143]

A. Wayne Robert Larsen.

Q. That is the baby you had in the court room

at the beginning of this trial? A. Yes, sir.

Q. Whose child is that—who was his father?

A. Wayne Robert Larsen.

Q. When was the child born?

A. October 12, 1950.

Q. When were you and Mr. Larsen married?

A. March 11, 1949.

Q. Do you know whether Mr. Larsen had been

in the service during the last war ?

A. Yes, sir.

Mr. Zener: We move the answer be stricken for

the purpose of an objection.

The Court : The answer may be stricken for that

purpose, yes.

Mr. Zener: We object to this as entirely imma-

terial.

The Court: The answer may be reinstated.

Q. Do you know whether he had received an

honorable discharge ? A. Yes, sir.



vs. Helen Joye Larsen, etc. 161

(Testimony of Helen Joye Larsen.)

Mr. Zener: We object on the same ground.

The Court: The record may show that the an-

swer is stricken for the objection and now Mr.

Zener you may make your objection again.

Mr. Zener: Objection is made on the same [144]

ground, that it is immaterial.

The Court: The objection is overruled, and the

answer may be reinstated.

Q. Was your husband in good health at the time

he passed away "? A. Yes, sir.

Q. Did he know that you were expecting the

baby? A. Yes, sir, he did.

Q. Was he—what was his attitude about that?

A. He was very, very happy about it.

Q. What was your husband's habits as to

whether he was a man of good habits?

A. He was a very, very good man; I had his

utmost respect and I loved him very much.

Q. What w^as your husband's earnings a year?

A. A little over five thousand, between five and

six thousand dollars.

Q. Between five and six thousand dollars, was

it closer to six or five thousand—do you know what

he was earning a month ?

A. He made around $450.00 a month.

Q
A
Q
Q
A
Q

Did your husband use intoxicating liquor?

No, sir.

Did he smoke? A. No, sir.

Do you miss his companionship?

Very much. [145]

Do you recall the evening of March 22, 1951 ?
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A. Yes, sir.

Q. Where were you that evening?

A. At my mother-in-law's home.

Q. That was Lettie Larsen? A. Yes, sir.

Q. Prior to that evening had you ever met Mr.

Lacy or Mr. Wahlquist ? A. No, sir.

Q. Did you hear any conversation or was there

any conversation by Mr. Lacy that evening with

respect to whether or not—was there any conversa-

tion that evening concerning the trip that was made

to Twin Falls? A. Yes, sir.

Q. Will you relate that conversation?

A. Well, we had been discussing, of course, our

health and other matters and Mr. Lacy was sitting

there and he said, "It is a funny thing, Mrs. Lar-

sen, but had Mr. Smith called ten minutes later I

would not have let him gone."

Q. Was anything said with reference to Mr.

Lacy flying to Boise with anyone?

A. Yes, sir.

Q. What did Mr. Lacy say?

A. He had planned to make a business trip with

Mr. Smith the following week; that Mr. Smith w^as

planning on flying in to Boise. [146]

Q. Do you know

A. Mr. Davis, may I take that statement back?

I had met Mr. Wahlquist previous to that; I met

him on a visit when we were discussing one of the

jobs the men were finishing up.

Q. Do you know of your own know^ledge whether
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Wayne, your husband, had met Mr. Smith prior to

the evening of July 18?

A. To my knowledge he had never met Mr.

Smith prior to that evening.

Q. What part did your husband take in the con-

tracting work of his father and Mr. Berry?

A. He did the figuring and he helped with the

building.

Q. He wasn't helping with the contraction work

at that time %

A. On the job that they were on he was not

taking part in the construction.

Q. Was he working for someone else at the time

he was killed—when he lost his life?

A. Yes, sir.

Q. Who was that? A. Eoy Zigler.

Q. Do you know of your own knowledge whether

your husband desired or wanted to take the business

of the purchasing of materials to some lumber yard

other than the Boise-Payette Lumber Company?

A. Yes, sir, he did.

Q. Where did he want to take it ? [147]

A. To McClellan's Lumber yard.

Q. How old was Wayne ? A. Thirty-three.

Q. What are you doing now, Helen?

A. I am taking care of my child.

Q. Who do you live with ?

A. My sister-in-law.

Q. You live together? A. Yes, sir.

Q. Mrs. Berry works and you are taking care

of your child ? A. Yes, sir.
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Mr. Davis: You may cross-examine.

Cross-Examination

By Mr. Zener

:

Mr. Zener: At this time I would like to move

that the answer be stricken in response to the use

of intoxicating liquor by the deceased for the pur-

pose of making an objection. I didn't interpose the

objection at the time on account of the condition

of the witness.

The Court: You may cross-examine as to that.

The request will be denied.

Q. How long had your husband worked for Mr.

Zigler prior to this accident?

A. Off and on before we were married, I would

say approximately one year—no—about seven or

eight months, well, he [148] had worked for him

seven or eight months during our marriage, I don't

know how long he w^orked there.

Q. Was your huband's interest in the activity

of Mr. Larsen confined largely to estimating work

for them, work that they later performed?

A. No; at the time he worked on a job he did

the estimating and then they would work on the

jq]^^—he worked on the job with them on several

constructions, but the last one he didn't work on

the construction. He figured it but didn't work on

the job.

Q. This conversation that you testified to are

you quite certain of the wording by Mr. Lacy; that
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he said he wouldn't have let him gone, or did he say

he would not have gone if Mr. Jeremiasen had

arrived ?

A. He said ''I wouldn't have let him gone."

Mr. Zener: I would like to inquire as to Mr.

Larsen 's ability as a flyer, his training and ability

as a flier.

Mr. Davis: We have no objection to that at this

time but we object that it is not proper cross-

examination.

The Court: No, it is not proper cross-examina-

tion.

Mr. Davis : I am willing that it be gone into now

rather than call this witness back to the stand. [149]

The Court: You may proceed.

Q. Mrs. Larsen, was your husband qualified as a

pilot of aircraft during his lifetime?

Mr. Davis: We object to that unless she knows

whether he was or not.

The Court: She may answer.

A. I don't know, no.

Q. Were you ever told by him that he was so

qualified'? A. No, sir.

Q. I hand you Exhibit Number 12 and ask you

if you know what those papers are ?

A. Yes, sir.

Q. What are they?

A. Just a certificate that certifies that Wayne
Larsen has been found qualified to exercise the

privilege of a pilot.
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Q. Were those in your husband's possession dur-

ing his lifetime?

A. Yes, both of our possession.

Q. You have had those documents since his

death? A. Yes, sir.

Q. Does your husband's signature appear on the

first sheet of the exhibit ? A. Yes, sir.

Q. That is his signature? (Indicating.)

A. Yes, sir.

Q. And the second sheet, state what that [150]

is ? A. Airman Rating Record.

Q. And the third sheet, what is that ?

A. Medical certificate.

Q. Does the last instrument have the signature

of your husband on it ? A. Yes, sir.

Mr. Zener : We offer in evidence Exhibit 12.

Mr. Davis: We object as no proper foundation

has been laid and it is incompetent, irrelevant and

immaterial.

The Court: I cannot see where it would be ma-

terial in this case. I don't think it is material on^i

way or the other, however, I will admit it.

Mr. Davis: May I inquire what the purpose of

this is?

The Court: I don't think that I should say that

it is immaterial and then admit it, so I will deny

its admission.

Mr. Zener: May I inquire whether it is on the

question of proper identification or the materiality?

The Court : It is immaterial at this time.

Mr. Zener : That is all.
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Mr. Davis: I wonder if it could be agreed that

the American mortality table—I think it is titled

the American Experience Mortality Table, as it

appears in volume 3 of the Idaho Code at page 380

shows the life expectancy of a man 33 years old is

33.21 years. [151]

Mr. Zener: We agree to that.

The Court: Then it may be so stipulated, and

the jury will take that as being testified to on the

stand.

Mr. Davis: That is all of this witness and we

will recall Mr. Wahlquist.

MR. WAHLQUIST
recalled as a witness by the Plaintiffs, having been

heretofore duly sworn, testifies as follows:

Direct Examination

By Mr. Davis

:

Q. You are the same Carl Wahlquist who was

sworn and testified before, during this trial %

A. Yes, sir.

Q. Mr. Wahlquist, at one time I showed this to

you (indicating) and you were not able to identify

it as Homer Smith's handwriting?

A. Yes, that is right.

Q. His wife has not identified it as his hand-

writing? A. Yes, sir.

Q. Are there any names on there of people that

you recognize that he was contacting when he was

working for you ? A. Yes, sir.
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Q. Is that a slip that you gave to Mrs. Smith

when she was here ?

A. I don't recall giving her this.

Q. But there are names on there that he used in

his work, in working for your company ? [152]

A. Yes, sir.

Mr. Davis : We offer it at this time.

Mr. Zener: No objection.

The Court: The entire exhibit may be admitted

if it wasn't admitted heretofore.

Mr. Davis: I think we are through but I would

like to take time to check our notes.

The Court: It is a little early, but almost noon.

We will recess now until 1 :15 this afternoon.

November 16, 1951, 1:15 P.M.

MRS. HELEN JOYE LARSEN
recalled as a witness by the Plaintiffs, having here-

tofore been duly sworn, testifies as follows

:

Direct Examination

By Mr. Davis:

Q. Was Wayne an industrious man; a good

worker? A. Yes, sir, very.

Q. With reference to your home life, had Wayne

ever left you at night before this night ?

A. No.

Q. You never were alone before this night ?

A. No, sir.

Mr. Davis: That is all.
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Cross-Examination

By Mr. Zener:

Q. You testified that you had no knowledge of

the fact that [153] your husband was a qualified

pilot, or qualified as a pilot to operate aircraft ?

A. That is correct.

Q. And that you had never discussed with him

the question as to whether he could or could not

fly an aircraft?

A. Will you repeat that?

Q. Yes. And that your husband had never dis-

cussed with you, or you had never discussed between

yourselves a^ to whether he could or could not fly

an aircraft?

A. Perhaps Avhen we were first married he might

have mentioned that he could fly, but other than

that we never discussed flying in any manner.

The Court: Did he fly a plane after you were

married ? A. No.

Mr. Zener : That is all.

Redirect Examination

By Mr. Davis

:

Q. With reference to exhibit marked 12, I be-

lieve, certificate to fly or airman's certificate, did

I ask you where you kept that and where it was?

A. No, sir.

Q. Where was it kept?

A. We had a l)ox we kept it in.
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Q. From the time you and Wayne were

married"? [154]

A. We have a safety deposit box at home, that

is, we have a small box where we keep the insurance

policies and such matters and we kept it in that

box.

Q. Where was that when he lost his life?

A. It was in the box.

Q. He didn't have that with him?

A. No, sir.

Mr. Davis: That is all.

Mr. Zener : That is all.

The Court: I will excuse the jury for a few

minutes and the Bailiff will call you very shortly.

You may remain around the hall.

I did this, Mr. Zener, thinking perhaps you might

ask to have the jury excused.

Mr. Zener: Thank you. I do have a motion.

Comes now the defendant and moves the Court for

an order of nonsuit and dismissal of this action,

the plaintiffs having rested and for reason and

grounds thereof states that the evidence now shows

that the deceased for whose death this action is

brought had assumed the risk of the flight from

Twin Falls to Pocatello and had assumed all risks

connected with said flight and for the same reasons

was guilty of contributory negligence as a matter

of law.

Further, that the evidence now shows that the

plane was not negligently operated by the operator

thereof but that the accident and resulting dam-
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age were the result of circumstances [155] not sug-

gesting negligence.

Further that the Plaintiffs have failed to prove

that the defendant in this case had authorized the

use of the instrumentality bringing about the acci-

dent and subsequent injury and damage.

Further that the evidence shows at the present

time that the said Homer G. Smith was not acting

within the line, course or scope of his employ as

agent of the defendant corporation.

Further, Plaintiff has failed to prove that the

defendant's negligence, if any, was the proximate

cause of the accident and the resulting injury.

Plaintiff has failed to prove that the plane which

crashed was" being operated or piloted by an agent

of the defendant, namely Homer G. Smith.

Further, that the evidence has failed to prove

wherein the defendant or any agent, servant or em-

ployee were negligent, careless, heedless or reckless

in the operation of the plane or otherwise.

The Court: In view of the rule of the Court

the motion will be denied. When I mention the

rule of the Court, I mean that the Court has con-

trol of this after verdict of the jury and I will deny

it at the present time. I am not sure that the rec-

ord shows that the plaintiff rested. If not it may
show that the plaintiff rested before the motion.

Mr. Davis : That is correct, if I did not announce

that the plaintiff rested, I intended to do so. [156]
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F. M. LACY
called as a witness by the defendant, having been

heretofore duly sworn, testifies as follows:

Direct Examination

By Mr. Zener:

Q. You have been previously sworn and testified

in this case ? A. That is right.

Q. Did you hear the testimony of Helen Joye

Larsen given this morning?

A. Yes, sir, I did.

Q. Did you hear her testify of a statement pur-

ported to have been made by you to her in effect;

that if Mr. Smith had not started on this trip for

another ten minutes you said: "I would not have

let him gone" or "you would not let him go."

Mr. Davis: I think it was all testified to by this

witness, he testified that he didn't.

The Court: Yes, I think so but he may answer

again.

Q. Did you make such a statement?

A. Not in those words.

Q. What did you say to her?

A. I made the remark that it was too bad that

Jeremiasen didn't get in a little earlier otherwise

the trip would never have been made.

Mr. Zener: That is all, you may inquire.

Mr. Da^is: No questions. [157]
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E. M. WILSON
called as a witness by the defendant, having here-

tofore been duly sworn, testifies as follows:

Direct Examination

By Mr. Zener:

Q. You have been sworn and testified in this

case? A. Yes, sir.

Mr. Zener: His qualifications are admitted.

Mr. Davis: Yes, certainly.

Q. Are you the person referred to in the report

which is in evidence who made the aerial search

for this craft after the accident?

A. Yes, I am.

Q. About what time did you get out to Phillips

Field to make the search?

A. As near as I can determine, it was about one

o'clock, perhaps fifteen minutes after one or close

to that.

Q. Describe what you did in making that search.

A. When I arrived at the field which was about

fifteen minutes' ride, I immediately contacted the

tower to get as much information regarding the

apparent crash as I could at that time. I thought

possibly in as much as the airplane had crashed in

the immediate vicinity of the airport I would be

much more successful in determining where it

crashed by taking one of own craft and flying the

same pattern that Mr. Smith had been flying and

by using the landing lights and trying [158] to de-

termine where the craft was situated. I did this,

but before that I called the Pocatello tower to gain
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permission to make that type of search which was

granted. I took off from the Phillips field from

rmiway three which was the same runway that Mr.

Smith was to use

Mr. Davis: Is he going to testify whether he

found the plane?

The Court: Yes, Mr. Wilson, what you did, not

about what Mr. Smith was going to do.

Q. What did you do?

Q. I continued the take-off and circled Phillips

Field. I was flying to the west side of Phillips Field

at an altitude of two hundred or two hundred fifty

feet off the gromid with the landing lights attempt-

ing to find this craft. I found that when I had

passed Phillips Field flying westerly as soon as I

put the landing lights on I was unable to see the

ground because of a hazy condition.

Mr. Davis: I fail to see the materiality of this.

The Court: We may get some education on fly-

ing here, but I fail to see any materiality but he

may go ahead.

A. In as much as I was unable to see the ground

because of the intense amount of haze prevailing at

that time and was unable to make out objects on the

ground I immediately called the tower to come back

to the airport to land. At that time I [159] notified

the tower, explaining the situation that I had run

into.

The Court: If you will just state the facts now,

—in view of the former objection, I will ask you to

state what you did in this search.
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A. Well, I went back to the airport and landed

and then I got my car out and proceeded to drive

out through the desert country through the sage-

brush and after driving about an hour I found the

aircraft and found it had crashed on the west side

and possibly a little north of Phillips Field.

Mr. Zener: That is all, you may inquire.

Cross-Examination

By Mr. Davis:

Q. You were flying at about two hundred feet

above the ground when you were looking for this

plane? A. Yes, sir.

Mr. Davis:. That is all.

JOHN L. McCONNELL
called as a witness by the defendant, after being

heretofore duly sworn, testifies as follows:

Direct Examination

By Mr. Zener:

Q. Were you acquainted with Wayne Robert

Larsen % A. Slightly.

Q. During his lifetime?

A. Yes, sir, slightly. [160]

Q. You are the operator of the Pocatello Flying

School?

A. It is a corporation and I happen to be the

president of it.

Q. Do you know whether or not Wayne Robert

Larsen took flying instructions in the piloting of
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aircraft from that school? A. That's right.

Q. When did he take such instructions'?

A. We did not take the operation of the school

until February 16, 1947 and he was enrolled in a

course in flying at that time.

Q. Of what did his flying training consist in that

school ?

A. Private pilot's course from which he gradu-

ated and entered into commercial flying.

Q. Was a pilot 's license issued to him upon com-

pletion of this course?

A. Our records indicate that he was at the ter-

mination of the private pilot's course, yes.

Q. Then he went into the commercial flying

course? A. Yes, sir.

Q. To w^hat extent did he pursue that course.

Could you refresh your memory by checking the

record ?

A. Yes, I have the record of his original entry

into the flying course as a private pilot on June 27,

1946, and was given his private flight test on No-

vember 13, 1946. On November 16, 1946 he entered

the commercial course and carried on with that

until July 10—no, until May 3, 1947, when he [161]

interrupted and he returned and was reinstated on

July 2, 1948. His last flight was July 10, 1948.

Q. Does the record indicate the number of flying

hours he had, or time in the air he had under your

supervision ?

A. Dual time 34 hours 35 minutes. Solo time 33

hours 40 minutes.
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Q. What portion of that time was spent in what

you determine as commercial pilot's course?

A. It doesn't show any total on this.

Q. Could you compute it from the records you

have, what was devoted to commercial flying time?

A. It would be pretty hard to do right off. It is

in minutes, however

Q. Could you make that computation as to

the amount of time spent in the commercial course ?

A. He would have consumed approximately 45

hours on his private fljdng course, and the difference

between 45 and 68 hours and 15 minutes would be

the time consumed on the commercial flying.

Q. Time toward a commercial license?

A. Yes, sir.

Q. Did he complete the course and obtain a com-

mercial pilot's license? A. No, sir, he didn't.

Q. You are acquainted with 170 Cessna?

A. Yes, sir. [162]

Q. You have flown the distance from Twin Falls

to Pocatello, have you ?

A. Yes, sir, many times.

Q. Approximately what time would be consumed

in a flight from Twin Falls to Pocatello, Idaho, in

a Cessna 170?

A. I would say one hour and four or five min-

utes.

Mr. Zener: You may inquire.
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Cross-Examination

By Mr. Davis

:

Q. You know, do you not, Mr. McConnell, as a

matter of fact, that Wayne Larsen never did any

night flying?

A. Not to my knowledge.

Q. He never did under your training"?

A. Our records do not show it.

Q. Do you know of him doing any?

A. Not to my knowledge.

Q. Did you keep familiar with his situation?

Were you interested in him ?

A. He was interested in it.

Q. Were you interested in him and did you keep

in touch with him?

A. No, I rode with him only when he was there.

Q. Do you know whether within 90 days prior

to July 18, 1950, he had had five landings and five

take-offs? A. Would it be permissible

The Court: You just answer the questions [163]

and then you can explain.

A. I couldn't tell you.

Q. Your record shows that his flying ended July

2, 1948^? A. Yes, sir.

Q. You know that it would be against the regu-

lations for him to attempt to fly a plane after that

length of time unless he had a new medical certifi-

cate and five landings and five take-offs within 90

days?
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A. It would be required to have a new medical

certificate and to have had five landings and take-

offs within 90 days.

Mr. Davis : That is all.

Mr. Zener: The defendant rests.

The Court : We will take a recess at this time. I

am unable to tell you ladies and gentlemen of the

jury just how long a recess it will be, as the Court

has work to do on the instructions. But we will

take a recess for at least 30 minutes.

(In the absence of the jury.)

Mr. Zener : Comes now the defendant and renews

its motion for nonsuit in the form of motion for a

directed verdict. The defendant having rested, and

in addition to the grounds hereinbefore set forth in

the former motion for nonsuit and dismissal, states

the following: That the evidence now shows that

the flight in question commenced at Twin Falls after

dark and that it was approximately [164] one hour

and fifteen minutes before 12:45 and it further

shows that the deceased Wayne Larsen was an ex-

perienced licensed pilot and well knew the danger

attendant upon the flight from Twin Falls to Poca-

tello after dark. The evidence now showing that the

deceased, Wayne Larsen, had completed a flight

course for a private pilot's license, in pilot's train-

ing and had at least 23 hours training in commer-

cial pilot training and was well aware of the dangers

necessarily inherent in connection with the said

flight.
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The Court: The record may show the same rul-

ing as the former motion.

(Argument of Counsel.)

INSTRUCTIONS

The Court: Ladies and gentlemen of the jury:

I am sure from the very close attention you have

given to the evidence submitted to you and to the

argument of respective counsel that you are very

familiar with the issues which you are to decide.

The case has been very ably tried and the facts very

clearly presented. If I may have your attention for

a short time now, I will instruct you as to the prin-

ciples of law which are applicable here and which

instructions you, under your oaths must follow in

your deliberations.

The pleadings in this case are the complaint of

the plaintiffs and the answer of the defendant and

you will be permitted to take those pleadings with

you to your jury [165] room
;
you may refer to them

for any assistance they may give you. Those plead-

ings have been fully explained to you during the

trial so I will only say that you will not consider

them in any manner as evidence, they are merely

to advise you as to the claims made by the respective

parties.

In passing upon the issues in this case the burden

is upon the one who asserts the existence of a fact

to establish it, and in a civil action of this kind, such

as we are considering, to establish it by a prepon-

derance of the evidence. The burden therefore is
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upon the plaintiffs in the first instance to show by

a preponderance of the evidence the cause of action

set forth in their complaint, and I will say to you,

that in determining whether a fact is proven by a

preponderance of the evidence you will understand

that preponderance of evidence does not mean a

greater number of witnesses, but a greater weight

of the evidence, that is what "preponderance of evi-

dence" means. It is that which is more convincing,

that which satisfies you that the truth lies upon this

side of that. It is the evidence which is more per-

suasive.

You are instructed that it is a prime considera-

tion whether or not the death of Wayne Larsen and

the damage to these plaintiffs were the result of

negligence on the part of the defendant at the time

of the said accident, that is, [166] was the defendant

negligent and was the negligence of the defendant

the proximate cause of such accident and the cause

of the said death of Wayne Larsen.

The proximate cause of any injury is the cause

which in its natural and continuous sequence, un-

broken by any new cause produces an event, and

without which the event would not have occurred,

but in order to warrant a finding that the negli-

gence is the proximate cause of any injury or death

it must appear from the evidence that the injury

was the natural and probable consequence of the

negligence and ought to have been foreseen as likely

to occur by a person of ordinary prudence in the

light of attending circumstances. There must be,

as you see, therefore, a direct casual comiection be-
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tween the negligence of the defendant and the in-

jury and death of the deceased Wayne Larsen. The

negligent acts of the defendant must be the proxi-

mate cause, that is, the real cause of the injury.

Speaking generally, negligence may be defined as

the performance of some act, the doing of some

thing, which, under the circumstances, a reasonably

prudent and careful person would not do. You will

see that it is a question of what ordinarily reason-

ably careful persons properly regardful of the rights

of others would do under the particular circum-

stances, or the converse, it is the leaving undone of

something, [167] some act, which such prudent and

reasonably careful person would have done under

the circumstances. It may be negligence of com-

mission or negligence of omission.

Negligence is never presumed but must be proven

by a preponderance of the evidence. No presump-

tion of negligence arises from the mere happening

of an accident.

You are instructed that in this case the plaintiffs

have alleged, among other things, that Homer G.

Smith was an employee of the defendant, acting on

the business of said employer and within the scope

of his employment at all times material to the plain-

tiff's complaint. You are further instructed that

the defendant, Boise-Payette Lumber Company,

Inc., has denied this allegation. It is therefore in-

cumbent upon the plaintiffs in this action to prove

by a preponderance of the evidence that the said

Homer G. Smith was an employee of the defendant

Boise-Payette Lumber Company and was acting
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upon the business of said employer and acting in

the scope of his business at all times as alleged in

this action.

In this connection you are instructed that before

you can find in favor of the plaintiffs you must first

find by a preponderance of the evidence that Homer
G. Smith on the date of the fiight was an employee

of the Boise- [168] Payette Lumber Company, Inc.,

and that he was acting in the scope of his employ-

ment and was using an instrumentality within the

knowledge and consent of the master.

You are instructed that the burden is upon the

defendant to prove any affirmative allegations of its

answer by a preponderance of the evidence and in

this connection you are advised that the defendant

has pleaded that Wayne R. Larsen assumed the risk

of the injuries resulting in his death, and in this

connection you are further instructed that if you

find from the evidence that the defendant has estab-

lished that there was any inherent risk or any dan-

ger that the deceased as a reasonable man could or

should have known, that the deceased would assume

such risk, and if you find that such risk was as-

sumed by the deceased, you may take this into con-

sideration in arriving at a verdict.

You are instructed that in connection with the

assumption of risk on the part of the deceased as

this has been defined to you in these instructions,

that you may consider in determining whether or

not "the deceased assumed the risk of this flight,

from all the facts and circumstances in evidence be-

fore you. [169]
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You are instructed that the circumstances and

facts as established by the evidence are such that

you may infer negligence on the part of the defend-

ant. You are not compelled to do so and this infer-

ence is merely one which you may take into consid-

eration in the weighing of the facts and circum-

stances of the entire case as presented to you.

You are instructed that when one knows of a

danger brought about by the negligence of another,

and understands and appreciates the risk therefrom,

and voluntarily exposes himself to such danger, and

if you find that a reasonably prudent man acting

under the same or similar circumstances as the de-

ceased herein acted would have known or appre-

ciated the dangers, then such person would be guilty

of contributory negligence.

There is, until the contrary is proved, a presump-

tion that the deceased, Wayne Robert Larsen, was

exercising due and proper care for the protection of

his person and the preservation of his life at the

time of the accident; this presumption arises from

the instinct of self-preservation and the disposition

of man to avoid personal harm. This presumption

is not conclusive, but is a matter to be considered

by the jury, in connection with all the other facts

and circumstances of the case, in determining

whether or not the deceased, Wayne Robert Larsen,

was guilty of contributory negligence at the

time [170] of the accident.

You are instructed that the burden of proving by

a preponderance of the evidence that the decedent,

Wayne Ro])ert Larsen, was contributorily negli-
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gent and that such contributory negligence was a

proximate cause of his death rests with the defend-

ant. You are further instructed that such defense

must be proved by direct or circumstantial evidence

and may not be presumed on conjecture or specula-

tion. Therefore, in this case if the evidence in

your opinion should fail to meet such requirements

with respect to the defense of contributory negli-

gence and you should find from the evidence that

the defendant was negligent and that such negli-

gence was the proximate cause of the death of

Wayne Robert Larsen, you should then find in favor

of the plaintiffs.

You are instructed that under the facts and cir-

cumstances of this case, that at the time of the acci-

dent here involved, the Phillips Air Field was gov-

erned by air traffic control and that under the regu-

lations of the Civil Aeronautical Administration it

became necessary for the pilot in command of any

aircraft approaching Phillips Field to obtain in-

structions from the air traffic controller and to not

deviate from the provisions of any instructions

given unless an amended clearance had first been

obtained. [171]

You are instructed that the term ^* pilot in com-

mand" means the pilot responsible for the opera-

tion and safety of the aircraft during the time de-

fined as flight time.

You are instructed that the term ''to pilot" means

to be in command of the aircraft during take-off,

in flight or landing.

You are instructed that in determining whether
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or not the operation of the airplane in this case was

careless or reckless, you may consider whether or

not there has been under the evidence in this case,

a violation of the following provision of the regula-

tions of the Civil Aeronautical Authority:

"No person shall pilot an aircraft carrying pas-

sengers during the period from one hour after sun-

set to one hour before sunrise, unless he has made

at least five take-offs and landings to a full stop

during such period within the preceding ninety

days."

You are further instructed that if you find that

there was on the part of Homer G. Smith a viola-

tion of this provision, that such violation would be

proof of negligence in itself and if you then further

find that such a violation was the proximate cause

of the accident and the resulting death of Wayne
Robert Larsen, and you have also found for [172]

the plaintiffs on the issue of agency, it will then be

your duty to find in favor of the plaintiffs and

against the defendant.

You are instructed that Section 5-311 of the Idaho

Code Annotated, provides as follows:

"When the death of a person, not being a minor,

is caused by the wrongful act or neglect of another,

his heirs or personal representatives may maintain

an action for damages against the person causing

the death ; or if such person be employed by another

person who is responsible for his conduct, then also

against such other person. In every action under

this and the preceding section, such damages may be
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given as under all the circumstances of the case may
be just."

You are further instiTicted that the surviving

wife and children of a deceased person are "heirs"

within the meaning of the above statute and have

legal right to maintain an action to recover damages

for his wrongful death.

You are instructed that no person shall pilot an

aircraft under authority of a private pilot's certifi-

cate issued by the administrator of the Civil Aero-

nautics Administration of the United States Gov-

ernment unless he has in his personal possession at

all times while piloting aircraft a medical certificate

or other [173] evidence satisfactory to the adminis-

trator showing that he has met the physical require-

ments as a private pilot within the last twenty-four

calendar months preceding the flight.

You are instructed that in determining whether

or not the operation of the aircraft in this case was

careless and negligent, you may consider the stand-

ards for safe operation of aircraft as prescribed by

Federal statutes and Federal regulations governing

aeronautics.

You are instructed that an employer, in selecting

an employee, must exercise a degree of care com-

mensurate with the nature and danger of the busi-

ness in w^hich the employee is engaged.

You are instructed that the statute of Idaho

makes it unlawful for any person to operate an air-

craft in the air in a careless or reckless manner so

as to endanger the life or property of another.

You are instructed that from the evidence in this
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case, Homer G. Smith was an agent of and author-

ized to and did transact business in behalf of the

Boise-Payette Lumber Company in the promotion

of and the making of sales of the products of the

Boise-Payette Lumber Company, and that negli-

gence, if any, of Homer G. Smith in the course [174]

of promoting and making sales of such products

would be binding on and the Boise-Payette Lumber

Company would be responsible for all injury and

damage to person or property that was proximately

caused by any such negligence of Homer G. Smith.

You are instructed that it has been admitted that

F. M. Lacy was District Manager of the defendant,

Boise-Payette Lumber Company, and you are in-

structed that any notice to F. M. Lacy or any facts

that came to his attention touching and concerning

the proposed entertainment of the deceased on the

night of July 17, 1950, would constitute notice to the

defendant, Boise-Payette Lumber Company.

You are instructed that under the evidence the

Boise-Payette Lumber Company constituted and

made Homer G. Smith its representative in the pro-

motion of sales of the company products, and that

whatever you find from the evidence the said Homer

G. Smith may have done while in the lawful prose-

cution of that business is the act of the Boise-

Payette Lumber Company.

You are instructed that in determining whether

or not Homer G. Smith was at the time of the acci-

dent acting within the scope of his employment for

the Boise-Payette Lumber Company, you may take

into consideration any facts [175] and circum-
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stances which may be shown by the evidence as they

relate to the hours which Homer G. Smith may
have worked for the Boise-Payette Lumber Com-

pany the nature of the relationship between Homer
Gr. Smith and the deceased, Wayne Robert Larsen,

as well as the relationship between the deceased

Wayne Robert Larsen, and the Boise-Payette Lum-
ber Company and whether or not the purpose of the

trip which resulted in the accident was in the fur-

therance of the business of the Boise-Payette Lum-
ber Company.

You are instructed in determining whether or not

Homer Gr. Smith was acting as an agent at the time

of the accident, you can take into consideration all

of the facts and circumstances surrounding his em-

ployment and the fact that he was allowed to enter-

tain prospective customers after what is commonly

known as business hours and you may also take into

consideration the social relationship between Homer
Gr. Smith and Wayne Robert Larsen and the likeli-

hood of Homer G. Smith entertaining Wayne Rob-

ert Larsen for reasons other than the promotiuii of

sales of the company, and you can also consider

whether or not Homer G. Smith reported this trip

to his superiors of the Boise-Payette Lumber Com-

pany.

You are instructed that if you find from the [176]

evidence that the District Manager of the Boise-

Payette Lumber Company knew that Mr. Smith was

taking or flying the customers of the company to

Twin Falls, Idaho, and that he was doing it for the

purpose of being nice to or of entertaining said
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customers and in furthering the business of the

Boise-Payette Lumber Company, that such knowl-

edge on the part of the District Manager or his

acquiescence or his failure to object would give au-

thority to the said Homer G. Smith to make said

trip on behalf of the defendant.

You are the sole judges of the fact and you must

determine what the facts are from the evidence

which has been introduced, and from the circum-

stances which has been detailed by the witnesses.

That being your responsibility entirely and I can-

not assist you in that. It is also your right and duty

to determine and pass upon the credibility of wit-

nesses and the weight to be given to their testi-

mony.

You may consider the interest which the witnesses

have in the result of the trial, their frankness or

lack of frankness and all other facts and circum-

stances which in the common experience of life you

have learned bear upon himian testimony and tend

to make it truthful and reliable or upon the other

hand tend to distort or color it. [177]

If you believe that any witness has wilfully tes-

tified falsely you have a right to disregard all of

the testimony of such witness except where it is cor-

roborated by other and reliable testimony.

If I have referred to any matter during the

course of the trial or in my instructions which might

indicate to you that I have an opinion on the facts

or any fact in this case, you, of course, will disre-

gard that entirely and determine this case solely

upon the evidence submitted from the witness stand.
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As I have told you, it is entirely your duty to de-

termine the facts and I have not intended to give

you any impression that I had any opinion as to the

facts or any of them.

If you determine to award the plaintiffs dam-

ages in this matter, you will return a verdict for

one amount. The division of such amount as be-

tween the widow, Mrs. Larsen, and the minor child

is a matter for the Court, and you will not concern

yourselves with that.

You should disregard any statement or statements

of counsel for either side, if any were made during

the trial or the argument of the case which are con-

trary to or not in accord with your recollection of

the evidence,, and you will also disregard all evi-

dence which may have [178] been offered by either

side and not admitted in evidence. It is also your

duty to disregard any evidence which may have

been ordered stricken from the record.

You are instructed that in this case the plaintiffs

in this action cannot recover against the defendant

unless the deceased, Robert Wayne Larsen, could

have recovered if he had survived the accident.

You should not take any particular statement or

any particular portion of the instructions and con-

sider that as being the entire law of the case, and

you should not place any undue emphasis on any

particular portion of the instructions. You should

consider the instructions given you as a whole and

when so considered you should apply them to the

facts submitted to you here.

If in your deliberations you should come to a con-
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sideration of damages in this cause, you will ap-

proach the same from the standpoint of what

amount of money damage the plaintiffs have sus-

tained by reason of the death of Wayne Larsen. If

you determine that the plaintiffs are entitled to

recover, in the light of the evidence submitted here,

then you may consider the value money, or as we

say, the value of the dollar now as compared to

times past in fixing the amount. [179]

You are instructed that if you find in favor of

the plaintiffs, in determining the amount to be al-

lowed you should not each state the amount you

are in favor of allowing and add these various

amounts and then divide the total by twelve or the

number taking part and take the result as the

amount to be allowed. This would be a quotient ver-

dict and should not be resorted to by the jury.

You are instructed that a wife and children may

recover for the loss of the society and comioanion-

ship of a husband and father and that such loss is

a substantial, serious and material injury.

You are instructed that should you find in favor

of the Planitiffs, then, in determining what dam-

ages should be allowed as under all the circum-

stances of the case may be just, you are to presume

that pecuniary loss resulted by reason of the re-

lationship of husband and wife and parent and

child existing between the plaintiffs and the de-

ceased. It is not necessary that the Plaintiffs have

proved damages arising from loss of services, food,

clothing, shelter or anything else which may be

measured in dollars and cents. You may consider
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the loss to the plaintiffs resulting from the loss of

comfort, society, companionship, advice, aid, sup-

port and [180] earnings of their husband and father

and attempt to fix such loss by an award of money
damages.

You are instructed that if you find the Plaintiffs

are entitled to recover in this case, you will re-

turn a verdict for them for, among other things,

the reasonable amounts which the evidence may dis-

close they or any of them have paid or become obli-

gated to pay for funeral or burial expenses not

exceeding $775.00. You may also include in your

verdict such sum as you, in your good sound judg-

ment and discretion, may find and believe will,

under all the circumstances of the case as disclosed

by the evidence, reasonably compensate them for

the loss of love, comfort, companionship and sup-

port of the wife and child by the husband. You may
consider not only the financial support, if any, which

each plaintiff would have received from the deceased

except for his death, but also the value of the love,

comfort, companionship and right to receive sup-

port which each Plaintiff has lost by reason of

the death. In weighing these matters, you may con-

sider the age of the deceased and; each of the Plain-

tiffs; the state of health and physical condition of

the deceased and of each Plaintiff as it existed at

the time of the death and; immediately prior

thereto; their respective expectancies of life as

shown by the evidence; the disposition of the de-

ceased, whether [181] it was kindly, affectionate or

otherwise; whether or not the deceased showed an
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inclination to contribute to the support of the plain-

tiffs or either of them; the earning capacity of the

deceased and of each plaintiff, as disclosed by the

evidence; and such other facts, shown by the evi-

dence, as throw light upon the value of the love,

comfort, companionship and support which the

plaintiffs reasonably might have expected to re-

ceive from the deceased had he lived. It is not re-

quired that the plaintiffs show the amount of their

loss in this respect or in these respects in terms of

dollars and cents. The law, in such case leaves it

to the good judgment and sound discretion of the

jury to allow and award such sum as, under all the

circumstances of the case as disclosed by the evi-

dence, may be deemed to be just and proper. You
should not, however, take into consideration mental

suffering or mental grief of the Plaintiffs or either

of them, which resulted from the death of the hus-

band and father. You may not, however, award the

Plaintiffs damages, exclusive of funeral and burial

expenses, in an amount in excess of $125,775.00

You are instructed that certain mortality or ex-

pectancy tables have been introduced as part of

the evidence in this case, from which it appears

that Wayne Eobert Larsen, the deceased, would

probably have [182] lived 33.21 years beyond the

actual date of his death and in determining the

probable length of life the deceased would have en-

joyed, the jury is entitled to consider these mor-

tality or expectancy tables as evidence on this ques-

tion and as tending to show ordinary experience

in like cases.
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It is necessary that you all agree on a verdict.

When you retire to the jury room you will first

elect a foreman and when you have agreed on a

verdict, your foreman alone need sign the verdict

and it will then be returned into open Court.

Two forms of verdict have been prepared for

your use and you will have no trouble in using the

form that reflects your conclusion.

In one form you will find a blank space for the

amount you allow as damages if your verdict is for

the Plaintiffs. The other fonn you will use if your

verdict is for the Defendant.

I will now take a matter of law up with counsel

and I will ask you to step out of the court room

for a moment.

(Whereupon the following was had in the

absence of the jury:)

The Court: Do you wish to register any ex-

ceptions to the instructions of the Court. [183]

INSTRUCTIONS EXCEPTIONS

Mr. Davis: I have no exceptions to take but I

believe that when you stated on your instructions

you referred to the defendant as the plaintiff, I am

sure that the jury understood but I wanted to call

it to your Honor's attention. Then, I think it was

the second or third instruction from the last that

the Court told the jury that the plaintiffs were

not entitled to damages m excess of $125,775.00 ex-

clusive of funeral expenses. That was, no doubt, the

way the instruction was prepared and it is our
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fault, but I thought I should call that to the Court's

attention.

The Court : Very well—does the defendant have

any objections for the record "?

Mr. Peterson: Yes, if the Court please, we have

an objection to the instruction, I don't know the

number but it was one of the first instructions, the

substance of which was to the effect that the jury

could presume negligence from the happening of

the accident; as though it was under the doctrine

of res ipsa loquitur ; an inference of negligence from

the happening of an accident.

We object to the giving of that instruction deal-

ing with the violation of the CAA regulation. The

Court instructed the jury that if it foimd a viola-

tion of the provision quoted of the regulation, that

would be proof of negligence in and of itself.

The Court: Any others? [184]

Mr. Peterson: Yes, your Honor. We object to

the giving of the instruction by the Court dealing

with the question of the necessity of the physical

certificate being upon the pilot's person at all times.

I know of no law requiring the pilot to have the

physical certificate upon his person at all times,

nor is there any evidence of any casual connection

between the presence of that certificate and the

accident.

The Court: As I recall there was some conten-

tion about that when we went over the instructions.

Mr. Peterson: We want to object upon the

ground that it has no place in the instructions of

the Court in this case.
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I object to the giving of the instruction that the

jury may consider the life expectancy of the plain-

tiifs, the mother and child.

We object to the failure of the Court to give de-

fendant's requested instruction number 7 which is

the one dealing with the matter of the dangerous in-

strumentality, as supported by our restatement of

the law of torts.

The Court: I covered that generally; I didn't

point out the airplane but in my instruction I told

the jury that under the assumption of risk in this

flight they should and could take into consideration

all of the facts and circumstances in evidence. I

eliminated parts of your instruction pointing out

the airplane, especially [185] but gave your re-

quested instruction as to the assumption of risk and

told them to take all the facts and circumstances

into consideration in determining this matter. I

think it was broad enough.

Mr. Peterson: We do object and except to the

failure of the Court to instruct the jury as to the

dangerous character of the airplane in accordance

with the statement in our instruction.

We desire to object to the Court's instruction on

agency, the substance of which was that failure on

the part of the company to object would give au-

thority to make the trip. Our clients taking the

position that in the use of an airplane in company

business, such authority cannot be had by implica-

tion but has to be by express authority.

Mr. Zener: We desire to object to the failure

of the Court to instruct the jury with respect to
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the use of the instrumentality, that the jury in de-

termining whether that instrumentality was au-

thorized or not, the additional risk which arises

from the use of such instrumentality—the airplane,

that is not common to other instrumentalities is

an important fact which should be considered in

such determination. The fact that the aircraft was

not owned by the defendant corporation is a fact

that should be considered by the jury in determining

whether [186] this instrumentality was or was not

authorized.

The Court: Do you wish to prepare a statement

that I can make—a statement of what you have in

mind. If you wish to prepare an instruction that

the Court may use to correct the matters you are

objecting to I will wait for it. I will take a short

recess and you may do this.

(In the presence of the jury.)

The Court: Ladies and gentlemen of the jury,

in giving such a long line of instructions as I have

just finished giving you, and the very able counsel

that we have in this case have endeavored to point

out where I made a few mistakes, however, I think

that the instructions fully covered the matters, al-

though there was one place in the instructions that

I mentioned the life expectancy of the mother and

child—I should have only told you of the life ex-

pectancy of the deceased, that is the one you are

interested in; I should not have mentioned the life

expectancy of the mother and child, you are not to

consider the expectancy of the mother or child. I

also think that in these rather lengthy instructions
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there was twice that I mentioned a couple of times,

statements or instructions which were somewhat con-

tradictory, in regard to the presumption or infer-

ence of negligence, arising out of the happening of

an accident. I will tell you now, the burden rests

upon the plaintiff to prove that [187] the accident

was the result of the negligence of Homer G. Smith,

and that such negligence was the proximate cause

of the accident.

In connection with the assumption of risk con-

cerning which I instructed you, I will say now that

you have a right to take into consideration, as

to the assumption of risk, the question of whether

it was an airplane, an automobile or a bucking

horse, in considering the evidence in this case you

have a right to take into consideration anything you

want to in regard to that matter. You can consider

in connection with the assumption of risk whether

a man should get into an airplane or not. Then, of

course, I mentioned that this instrumentality, that

is, the airplane, that was used must have been known

to the employer that it was to be used. In this case

the airplane was owned by Mr. Smith. You can and

should take all of these things into consideration in

arriving at your verdict.

There is another thing that I said to you in my
instructions. I may have confused you somewhat in

my statement as to damages concerning the funeral

expenses. The amount of damages prayed for is

$125,000, and fimeral expenses of $775.00, or a

total amount of damages prayed for of $125,775.00.

In another place in my instructions I told you

that the flying of an airplane at night in violation
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of the law was negligence in and of itself. I should

have said that [188] you are to consider whether

it was negligence in the light of all of the testimony.

You may consider the fact, if you find that he was

flying at night and had no permission to fly at night

and you may also consider whether or not that was

negligent and if you find it was, that would not

prove the case entirely, nor the fact that it was

against the law, would not in itself prove the entire

question of negligence.

One time in the instructions I mentioned to you

—I don't know just where, but it was called to my
attention that I mentioned the negligence of the

plaintiff, when of course, I should have said the

negligence of the defendant.

Now, you may be excused again for a moment.

(In the absence of the jury.)

The Court : Do you have any further objections?

Mr. Peterson: No further objections but if the

Court please, we still want the record to show that

we do not approve of the instruction given by the

Court to the jury concerning the violation of the

CAC regulation in spite of the Court's explanation.

The Court: Prepare one to correct it.

Mr. Peterson: I don't want to give the impres-

sion of being arbitrary in this matter.

The Court: You are a lawyer in the case and I

expect the lawyers to help the Court, I want to get

the instructions in shape that the attorneys are

absolutely [189] happy with the instructions. If I

have made an error or errors you can prepare such
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instructions as will correct the situation. You may
step in with the reporter and prepare an instruction

of wliat you want me to say and I will say it.

We will take a short recess.

(After short recess.)

The Court: Do you have anything further?

Mr. Peterson: We feel that we have nothing to

offer.

The Court: Do you have further objections'?

Mr. Peterson: No further objections.

The Court: No further objections that you wish

to make"?

Mr. Peterson: No, your Honor.

(In the presence of the jury.)

The Court: Ladies and gentlemen of the jury,

I am sorry that I have had to keep you here so late

but it was very important that we get through this

case, as we have another set for tomorrow morning.

The alternate jurors will be excused at this time,

and if any of the jurors have any telephoning to do

the bailiff will assist you.

You may retire to consider your verdict. [190]

State of Idaho,

County of Ada—ss.

I, G. C. Vaughan, hereby certify that I am the

official Court Reporter for the United States Dis-

trict Court for the District of Idaho, and

I further certify that I reported the evidence

given and the proceedings had in the above-entitled
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cause in shorthand, and thereafter transcribed the

same into longhand (typing) and

I further certify that the foregoing transcript con-

sisting of pages numbered consecutively to page

190 exclusive of this certificate, is a true and correct

transcript of the evidence given and the proceed-

ing had in and about the trial of the above-entitled

cause.

In Witness whereof I have hereunto set my hand

this 14th day of January, 1952.

/s/ G. C. VAUGHAN,
Reporter.

[Endorsed] : Filed January 17, 1952.

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

United States of America,

District of Idaho—ss.

I, Ed. M. Bryan, Clerk of the United States Dis-

trict Court for the District of Idaho, do hereby cer-

tify that the foregoing papers are that portion

of the original files designated by the parties and as

are necessary to the appeal under Rule 75 (RCP),

to wit

:

1. Complaint (no amendments filed).

2. Answer to Plaintiif's Complaint (no amend-

ments filed).
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3. Motion for More Definite Statement.

4. Motion to Dismiss.

5. Transcript of the Evidence.

6. Same as item 5 (instructions given by the

Court in transcript).

7. (No instructions were filed by attorneys,

therefore item 7 of designation cannot be complied

with.)

8. (No objections to instructions were filed.)

9. Verdict.

10. Judgment.

11. All minutes of the Court (May 14, 1951 ; Nov.

13, 1951; Nov. 14, 1951; Nov. 15, 1951; Nov. 16,

1951; Dec. 6, 1951; May 9, 1952; and June 25, 1952).

12. Motion for New Trial.

13. Motion for Judgment Notwithstanding the

Verdict.

14. All Exhibits admitted in evidence (Nos. 1,

2,3,4,5, 6,7,8, 10, 11, and 12).

15. (Ruling of the Court Denying Motion for

New Trial is a minute entry of June 25, 1952.)

16. (Ruling of the Court Denying Motion for

Judgment Notwithstanding the Verdict is a minute

entry of June 25, 1952.)

17. Notice of Appeal.

18. Designation of Record of Appeal.
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19. (No stipulations were filed, as requested in

item 19.)

In Witness Whereof, I have hereunto set my hand

and affixed the seal of said court, this 7th day of

August, 1952.

/s/ ED M. BEYAN,
Clerk.

[Endorsed] : No. 13478. United States Court of

Appeals for the Ninth Circuit. Boise Payette Lum-

ber Company, a Corporation, Appellant, vs. Helen

Joye Larsen, as an Individual and Wayne Robert

Larsen, Jr., a Minor, by His Natural Guardian and

Next Friend, Helen Joye Larsen, Appellee. Tran-

script of Record. Appeal from the United States

District Court for the District of Idaho, Western

Division.

Filed August 9, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.

#
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In the United States Court of Appeals

for the Ninth Circuit

HELEN JOYE LARSEN, as an Individual, and

WAYNE ROBERT LARSEN, JR., a Minor,

by His Natural Guardian and Next Friend,

HELEN JOYE LARSEN,
Plaintiffs-Respondents,

vs.

BOISE - PAYETTE LUMBER COMPANY, a

Corporation,

Defendant-Appellant.

STATEMENT OF POINTS

Appellant submits herewith the Statement of

Points upon which it intends to rely. Appellant like-

wise states that in order to properly present said

points, it will be necessary for the Court to consider

the entire record.

The Trial Court erred in the following par-

ticulars :

(a) In refusing to grant appellant's Motion for

New Trial, such Motion being filed and based upon

the proposition, particularly, that the verdict of the

jury in this action was excessive in an amount so

as to be contrary to law, and that the amount of the

verdict arrived at by the jury is not an amount au-

thorized or allowed by the measure of damages pro-

vided for in such cases. The damages allowed by

the jury were not supported by the evidence in said

case.
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(b) In refusing to grant the defendant's Motion

for New Trial, which Motion was made upon the

ground that the verdict of the juiy was the result

of mistake, passion, prejudice or improper motive,

and that said verdict was based upon bias and preju-

dice against the defendant.

(c) In refusing to grant appellant's Motion for

New Trial upon the ground that the Court had erred

in refusing to grant defendant's Motion for Non-

suit, and for directed verdict in this, that the evi-

dence demonstrated that the deceased was a pilot

himself, having received a license to fly planes, and

well knew the risk involved in making the flight

under the circumstances, and in making such flight

under the circmiistances was guilty of contributory

negligence or assumption of risk as a matter of law.

(d) The Trial Court erred in refusing to grant

defendant's Motion for a New Trial or to reduce the

verdict against the appellant, the employer of the

agent Smith who operated said plane upon the

ground that the said wrongdoer, namely Homer G.

Smith, died as a result of said accident, and that the

said action abated upon the death of the wrongdoer,

save and except as the action for wrongful death

preserved by Section 5-327, Idaho Code, which

limits the amount of recovery in the event of the

death of the wrongdoer to $10,000.00.

(e) The appellants also contend that the Trial

Court should have granted the appellant's Motion

for a New Trial, non-suit or directed verdict upon

the ground that the evidence in the record was in-

sufficient to show that the said Homer G. Smith was

I
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acting on behalf of the defendant, his employer at

the time of the accident or was acting within the

course of his employment so as to make the em-

ployer liable. The Court in this connection also

erred in failing to conclude that the employer had

never authorized the use of the plane. That the said

airplane was owned by Homer G. Smith and not by

appellant and its use had never been authorized as

on the night of the accident or otherwise.

(f) Likewise, the appellant contends that the

evidence in the record was insufficient for the jury

to have foiuid that the said Homer G. Smith was

actually flying said plane and the Trial Court

should have granted appellant's Motion for New
Trial or directed verdict or non-suit upon the

ground that the plaintiff had failed to prove such

facts.

(g) Appellant will also contend that the Trial

Court erred in refusing to grant appellant's Motion

for a New Trial and erred in instructing the jury as

follows

:

^'You are instructed that the circumstances

and facts as established by the evidence, are

such that you may infer negligence on the part

of the defendant. You are not compelled to do

so, and this inference is merely one which you

may take into consideration in the weighing of

the facts and circumstances in the entire case

as presented to you."

The above and foregoing brings into the case res

ipsa loquitur, which said doctrine has no application

in the instant case. The doctrine of res ipsa loquitur
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cannot have application to an airplane accident

wherein the evidence shows that the plane was

equipped with dual controls, and that two persons in

the plane were qualified to fly the same.

(h) The appellant also contends that the Court

erred in its instruction regarding the violation of

Civil Aeronautics Regulations wherein the Court

stated that the violation of a regulation of the Civil

Aeronautics Authority would constitute negligence

per se, such regulations being regulatory and not a

basis for negligence.

(i) The appellant also contends that the Court

erred in mstructing the jury with respect to the

necessity of an operator of the plane, namely Homer
G. Smith, having a pilot's certificate, and a medical

certificate. The presence or absence of a medical

certificate mider the facts of the case could have no

bearing upon the accident.

(j) The appellant also contends that the Court

erred in giving its instruction to the effect that the

jury, in determining whether or not the operator

of the aircraft in this case was careless and negli-

gent, that they could consider the standards for

safe operation of aircraft as prescribed by federal

statutes and federal regulations governing aero-

nautics. The effect of this instruction, the appellant

contends, coupled with the one that precedes it is to

give the jury the impression that if they found any

federal statute or federal regulation had been vio-

lated, that that would be sufficient to make the de-

fendant liable. It is our contention in this respect,

that violating a federal regulation or statute in and
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of itself, is not sufficient upon which to predicate

liability for negligence.

(k) The defendant likewise contends that the

Court erred in refusing to grant appellant's Motion

for New Trial by reason of the instructions given

by the Court to the effect that the jury were in-

structed that a failure on the part of Mr. Lacey, the

District Manager of appellant's company, to object

to the contemplated trip by Homer G. Smith would

be tantamount to giving authority for the making

of such trip and the manner in which it was under-

taken.

(1) Defendant also contends that the Court erred

in refusing to grant appellant's Motion for a New
Trial by reason of the Court's committing error in

failure to give defendant's instruction No. 3, which

said instruction was one to the effect that the plain-

tiff in this action could not recover against appellant

unless the jury found that the said Homer G. Smith

was acting within the line, course, and scope of his

employment, and found that the defendant appel-

lant herein would not be liable unless they further

found that the employer, Boise Payette Lumber Co.

authorized the said Homer G. Smith to use said

plane in connection with his employment.

(m) Defendant also contends that the Court

erred in refusing to give defendant 's instruction No.

4, which is an instruction detailing the quantum of

proof required to establish the relation of principle

and agent and defining of what constitutes acting

within the course of employment, and said instruc-

tion likewise advised the jury that they must find, in
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order to file for the plaintiff, that the said Homer
G-. Smith was acting on behalf of the Boise Payette

Lumber Company in taking the deceased to the

baseball game at Twin Falls and further, said in-

struction stated they could not recover for the plain-

tiff if they found that the authority extended to

Smith was for the use of his automobile only.

(n) The defendant contends that the Trial Court

erred in refusing its request of instruction No. 7,

which is one defining assumption of risk and de-

fining to the jury the law with respect to the hazard

necessarily assumed by persons making flights in

private airplanes, and defining flights in private

airplanes as a hazardous activity.

The above and foregoing is a brief statement of

the points which the appellant desires to present to

this Honorable Court by way of brief and oral argu-

ment, and was stated previously in this statement of

points. We do not feel that these matters can be

fully covered except by incorporating and making

references to the entire transcript of the proceedings

taken during the trial, including the stenographi-

cally reported notes and instructions of the Court,

and the minutes, orders of the Court and all other

matters in connection with the trial of said case,

including defendant's Motion for New Trial.

/s/ MILTON E. ZENER,

/s/ BEN PETERSON,
Attorneys for Defendant-

Appellant.

Service of Copy acknowledged.

[Endorsed] : Filed September 5, 1952.
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WAYNE ROBERT LARSEN, JR., a minor, by His Natural

Guardian and Next Friend, HELEN JOYE LARSEN,

Appellees.

Brief of Appellant

COMPLAINT

(Tr. pp. 3, 4, 5, 6)

The complaint alleges that the defendant corporation is

a corporation of Delaware and that Helen Joye Larsen is the

widow and heir of Wayne Robert Larsen, Sr., deceased and

that Wayne Robert Larsen, Jr., a minor, is the only child of

the said deceased, and that the said Homer G. Smith was an

employee of the defendant acting upon the business of his

employer.



That upon the 18th day of July 1950, the agent of the

defendant corporation, while acting in the course of his em-

ployment, negligently operated an airplane in the nighttime

at or near Phillips Field in Power County, Idaho. That said

airplane crashed causing the death of Wayne Robert Larsen,

Sr.

That the defendant and appellant herein, through its

agent, Homer G. Smith, operated said plane in a wanton,

wilfull and reckless manner, in complete disregard of the

rights of Wayne Robert Larsen, Sr., and the plaintiffs.

That Wayne Robert Larsen, Sr., was 33 years old, strong,

healthy and industrious man, capable of earning and would

have earned large sums of money for the support and benefit

of his wife and minor child had he lived; that he was a kind,

friendly person devoted to his family, that by reason of his

death his wife has lost the love, comfort and companionship

of a devoted husband and has lost the support and care that

her husband would have provided for her had he lived; that

his minor child, Wayne Robert Larsen, Jr., has lost the love,

comfort and companionship and support of his father to the

damage of the plaintiffs in the sum of $125,000.00, and that

funeral expenses have been incurred in the amount of

$775.00.

ANSWER
(Tr. pp. 6, 7)

The answer of the defendant admits that the plaintiffs

are residents of Idaho and that the amount of money involved

exceeds $3,000.00



The defendant admits that the defendant is a corporation

existing under the laws of Delaware.

Defendant denies that Helen Joye Larsen is the wife of

the deceased, Wayne Robert Larsen, Sr., and denies that

Wayne Robert Larsen, Jr., is the sole and only living child

of the marriage; which denials are upon information and be-

lief. The defendant admits that Wayne Robert Larsen, Sr. is

deceased, and that he died upon the 18th day of July, 1950.

The defendant also denies that the said Homer G. Smith

was acting within the scope of his employment, or was

authorized to use the airplane by the defendant corporation.

The defendant alleges affirmatively that the complaint

does not state a claim against the defendant.

The defendant alleges that any damage suffered by the

plaintiffs or either of them were caused by and proximately

contributed to the negligence of the deceased, namely, Wayne

Robert Larsen, Sr. Further the defendant alleges that the

said Wayne Robert Larsen, Sr. is guilty of assumption of risk

to such a degree and such an extent that it bars this action

by plaintiffs and that the said Wayne Robert Larsen, Sr.

assumed the risk of all injuries he suffered.

The defendant prays that plaintiffs take nothing.

JURISDICTION

This is a suit of civil nature between citizens of different

states wherein the amounts in controversy exceeds $3,000.00,

exclusive of interest and costs and the United States District



Court has jurisdiction under Title 28, Section 41 U.S.C.A.

(Judicial Code Section 24, Amended.)

This appeal is from a final judgment of the United States

District Court for the Eastern District of Idaho. The United

States Court of Appeals for the Ninth Circuit has appellate

jurisdiction under Title 28 U.S.C.A. (Judicial Code Section

128 Amended.)

STATEMENT OF THE CASE

This is an action for damages brought by the plaintiffs

who are the surviving widow and minor child respectively

of the deceased Wayne Robert Larsen, Sr. ; which action is

for the alleged wrongful death of their husband and father

respectively.

The defendant corporation operated a general mercantile

store for the sale of various kinds of materials to be used in

the construction of buildings and homes.

That on or about the 18th day of July, 1950, and for

several months prior thereto the said Homer G. Smith was an

agent and salesman for the defendant corporation and that

on or about the 17th day of July, 1950, the said Homer G.

Smith, in the company of Wayne Robert Larsen, Sr., flew

in an airplane to Twin Falls, Idaho; that said airplane was

owned by Homer G. Smith. That the deceased Larsen, at a

time previous to the accident had received a private pilot's

license and had taken 23 hours of flight time toward a com-

mercial pilot's license. (Tr. pp. 175, 176, 177)



That the said airplane was equipped with dual controls.

That the said Homer G. Smith and the said Wayne Rob-

ert Larsen and two other persons entered said airplane at

Twin Falls, Twin Falls County, Idaho, in the nighttime at

approximately 12 o'clock P.M. and undertook a flight to

Pocatello, Idaho. That at the time said airplane arrived in

Pocatello, it was dark and there was no moon and no stars

were shining, and that the said plane circled the field at Poca-

tello and contacted the operator of the tower and made a

turn and crashed to the ground. Homer G. Smith and Wayne

Robert Larsen, Sr. and the other occupants of the plane were

killed.

That at the time of the accident Wayne Robert Larsen,

Sr. was married to Helen Joye Larsen and that after the death

of Wayne Robert Larsen, Sr., a child was born to Helen Joye

Larsen, whose father was the deceased Wayne Robert Larsen,

Sr.

That the said Wayne Robert Larsen, Sr., at the time of

the accident was in good health and was living with his wife

and they were happily married and that he was earning a

little over five thousand a year, between five and six thousand.

That he was engaged in business with a Mr. Berry and his

father as building contractors and was employed by one Roy

Zigler.

The case was tried before a jury and before the Honor-

able Chase A. Clark, District Judge of the District Court of

the United States in and for the State of Idaho, in and for

ihe Eastern Division.



A verdict was returned by the jury in the amount of

$75,000.00. Such judgment was entered on the 17th day of

November, 1951. (Tr. p. 10, 11)

The defendant moved the Trial Court for a dismissal

and nonsuit at the time the plaintiffs rested. The defendant

renewed its motion for nonsuit after the defendant rested and

also moved the court for a directed verdict. The defendant cor-

poration filed its motion for new trial (Tr. pp. 16-22).

Defendant also filed a motion for judgment notwithstanding

the verdict. (Tr. pp. 22, 23). The said motions, and all of

them, were denied by the Honorable Chase A. Clark, United

States District Judge. Appeal was taken thence to this Hon-

orable Court. (Tr. pp. 23-32).

QUESTIONS PRESENTED

1. Should the Trial Court have held that under the

evidence as the same was introduced, that the plaintiffs had

failed to prove that the agent. Homer G. Smith was acting

within the course of his employment, or that he was author-

ized to do the act, to-wit, the flying of the airplane from

Pocatello to Twin Falls and return?

2. Should the Trial Court have held as a matter of law

that the evidence was insufficient to support the verdict in

that there was no evidence in the record that the defendant

corporation had authorized the use of the instrumentality,

the airplane, by the salesman Homer G. Smith in the perform-

ance of his duties, and that the use of the airplane was there-

fore not within the scope of his employment?



3. Should the trial Court have concluded that the de-

cedent, Wayne Robert Larsen, Sr., had assumed the risk of

the flight and the dangers necessarily incident to such flight,

and by reason of such he was guilty of assumption of risk as

a matter of law?

4. Should the Trial Court have concluded from the evi-

dence adduced at the trial that th^ deceased, Wayne Robert

Larsen, Sr., was guilty of contributory negligence as a matter

of law so that his heirs could not successfully prosecute this

action?

5. Whether or not a verdict in the amount of $75,000.00

was excessive under the facts and circumstances of the instant

case.

6. Should .the Trial Court have set aside the verdict in

the instant case upon the ground that the same was excessive

and appears to have been given under the influence of passion

or prejudice?

7. Should the Trial Court have reduced the verdict be-

cause of its excessiveness to an amount commensurate with

the measure of damages provided for by law?

8. Did the Trial court err in instructing the jury that

violation of the Civil Aeronautics Regulation was negligence

in itself?

9. Did the Court err in instructing the jury that the said

Homer G. Smith was acting within the course of his employ-

ment and had authority to fly the airplane if the said de-

fendant corporation had knowlege of such acts and did not

take action to prevent it?
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10. Should the Trial Court have instructed the jury, in

accordance with defendant's requested instruction No. 7 that

the flying in a private plane is an extra hazardous act?

The above and foregoing questions were raised before

the Trial Court by the defendant's motion for nonsuit (Tr.

pp. 170, 171), the defendant's motion for directed verdict

(Tr. p. 179) , by the defendant's motion for new trial (Tr.

pp. 16, 17, 18, 19, 20, 21, 22) by the defendant's motion

for judgment notwithstanding the verdict (Tr. pp. 22, 23),

by the objections to the instructions (Tr. pp. 196, 197, 198,

200).

SPECIFICATIONS OF ERRORS

L

The Honorable Trial Court erred in refusing to grant

defendant's motion for nonsuit, which said motion was made

by defendant at a time when plaintiffs had rested. The basis

of said motion for nonsuit being that the evidence at the time

said nonsuit was made showed that the deceased, Wayne

Robert Larsen, Sr., for whose death this action was brought,

had assumed the risk necessarily involved in the airplane

flight from Twin Falls to Pocatello or was guilty of contribu-

tory negligence as a matter of law in undertaking said flight

under the circumstances. Further, that the evidence of the

plaintiffs at the time the defendant moved for nonsuit showed

that the accident was a result of circumstances beyond the

control of said Homor G. Smith and not suggesting negli-

gence. Further, said motion was made upon the ground that

II
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the evidence was insufficient to show that the defendant in

this case, appellant herein, had authorized the use of the in-

strumentality, namely, the airplane, that brought about the

accident. Further, that the evidence showed that at the time of

the accident the said Homer G. Smith was not acting within

the line, course, and scope of his employment. (Tr. pp. 1 70,

171)

11.

The Court erred in refusing to grant defendant's motion

for directed verdict which said motion was made by defendant

at a time when the motion for nonsuit had been renewed and

at a time when the defendant had moved for directed verdict.

The basis for said motion was that at the time defendant so

moved, the evidence showed that the flight in question com-

menced at Twin Falls, Idaho, after dark and at approximate-

ly 1 1 : 1 5 in the evening and said Wayne Larsen, Sr., had been

a licensed pilot and was experienced in the flight of airplanes

and knew the danger attendant upon said night flight, he

having previously completed a course in flight training for

his private pilot's license and had taken 23 hours in training

as a commercial pilot. That in said motion, all of the grounds

previously assigned in the motion for nonsuit were renewed.

(Tr. p. 179).

III.

The Court erred in refusing to grant defendant's motion

for new trial (Tr. pp. 16, 17, 18, 19, 20, 21, 22), said

motion being based upon the following grounds:
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A. That the verdict of $75,000.00 was excessive, given

under the influence of passion and prejudice and bears no

reasonable relationship to the amount of monetary damages

allowable under the statutes.

B. That the evidence was insufficient to justify the

verdict in that the evidence showed that the deceased Larsen

had assumed the risk of the flight and that, at the time of

taking such flight he knew, or should have known, the risk

involved. He was likewise chargeable with knowledge of the

skill or lack of skill of the said Homer G. Smith, who was

piloting the airplane.

C. That the evidence was insufficient to support the

verdict in that there was no evidence in the record that the

defendant corporation had ever authorized the use of the

airplane by their salesman, Homer G. Smith, and that the

flight of the airplane was not within the scope of Smith's

employment.

D. That the Trial Court erred in refusing to grant the

defendant's motion for new trial in that during the course

of instructions to the jury, the Court gave the following in-

struction (Tr p. 184):

"You are instructed that the circumstances and facts

as established by the evidence are such that you may
infer negligence on the part of the defendant. You are

not compelled to do so and this inference is merely

one which you may take into consideration in the

weighing of the facts and circumstances of the entire

case as presented to you."
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E. That the Trial Court erred in giving the following

instruction (Tr. pp. 189-190):

"You are instructed that if you find from the evidence

that the District Manager of the Boise-Payette Lum-
ber Company knew that Mr. Smith was taking or

flying the customers of the company to Twin Falls,

Idaho, and that he was doing if for the purpose of

being nice to or of entertaining said customers and in

furthering the business of the Boise-Payette Lumber
Company, that such knowledge on the part of the

District Manager or his acquiescence or his failure to

object would give authority to the said Homer G.

Smith to make said trip on behalf of the defendant."

E. The Trial Court erred in refusing to give defendant's

requested instruction No. 7, which reads as follows:

"You are instructed that in connection with the as-

sumption of risk on the part of the deceased as this

has been defined to you in these instructions, that

you may consider in determining whether or not the

deceased assumed the risk of this flight, that aviation

has not as yet become either a necessary or common
means of transportation. This, coupled with the fact

that airplanes have not yet been perfected to the point

of a certainty of control approximating that of which
automobiles are capable, and with the serious charac-

ter of harm which an airplane out of control is likely

to do to persons, structures and chattels on the land

over which it flies makes it proper to regard aviation

as an extra hazardous activity; and furthermore that

a perfect plane, perfectly flown, may crash in un-

favorable weather."

G. That the Trial Court erred in admitting evidence,

over defendant's objection, to prove agency, course of em-
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ployment or authorization to use the plane by statements of

persons other than the authorized agents of the defendant

corporation.

H. That the Trial Court erred in giving the instruction

which reads as follows; (Tr. p. 186)

:

"No person shall pilot an aircraft carrying passengers

during the period from one hour after sunset to one

hour before sunrise unless he has made at least five

take-offs and landings to a full stop during such

period within the preceding ninety days.

"You are further instructed that if you find that there

was on the part of Homer G. Smith a violation of

this provision, that such violation would be proof of

negligence in itself and if you then further find that

such a violation would be proof of negligence in itself

and if you then further find that such a violation was
the proximate cause of the accident and the resulting

death of Wayne Robert Larsen, and you have also

found the plaintiffs on the issue of agency, it will

then be your duty to find in favor of the plain-

tiffs and against the defendant."

IV.

The Trial Court erred in giving its instruction which

reads as follows: (Tr. p. 187)

:

"You are instructed that no person shall pilot an air-

craft under authority of a private pilot's certificate

issued by the administration of the Civil Aerinautics

Administration of the United States Government un-

less he has in his personal possession at all times while

piloting aircraft a medical certificate or order (173)
evidence satisfactory to the administrator showing
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that he has met the physical requirements as a private

pilot within the last twenty- four calendar months
preceding the flight."

POINTS AND AUTHORITIES

I.

Whether an employee is acting in the scope of his em-

ployment may be a question of fact for a jury or a question

of law for the Court. Whether there is evidence to justify

tiers of fact to so find is for the Court, and if there be no

such evidence, it is the duty of the Court to direct a verdict.

39 Corpus Juris, Master and Servant,

Sec. 1593, p. 1362;

Zampella v. Fitzhenry,

97 N.J. L. 517, 117 N.J. L. 711, 24 A. L. R.

666.

II.

Proof of whether or not an agent is acting within the

'::ope of his agency and within his authority, may not be

.lade by testimony of witnesses, which amount to conclu-

sions. Whether such testimony as to circumstances comes

from a third party, the employer or the employee, a witness

in such cases is limited to a statement of directions given and

of facts and circumstances from which inferences may be

drawn by the jury if the evidence is sufficient to raise an

issue in this regard.
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Short Mountain Coal Co. v. Hardy,

114 Mass. 197, 213;

Rice V. James,

193 Mass. 458, 461, 79 N. E. 807;

Farrell v. United States,

8 Cir., 110 F. 942;

McCornick v. Mining ^ Milling Co.,

23 Utah 71, 63 P. 820;

Wilhoit V. Iverson Tool Co.,

Tex. Civ. App., 119 S.W. 2d 709.

Stevens v. Frost,

32 A. 2d 164.

III.

Where there is but one conclusion justified under the

evidence, the Court will direct the jury to that conclusion

with regard to the matter of scope of employment and author-

ity. :

Burnham v. Hecker,

30 A. 2d 801.

IV.

To reach the conclusion that the agent was acting in the

course of his employment in transporting the deceased to

Pocatello, it must appear that he had authority to transport

him. The authority of an agent is the very essence and sine

qua non of the relationship.
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2 Am. Jur., Agency,

Sec. 85;

Mechanics' Bank v. Bank of Columbia,

5 Wheat, 326, 337, 5 L. Ed 100.

V.

The master is chargeable with the conduct of his servant,

only when he acts in the execution of the authority given

him.

Morris v. Brown,
111 N.Y. 318, 327, 18 N.E. 722, 725, 7 Am.
St. Rep. 751.

VI.

When an agent is furnished a car by his employer in

which to go to and return from the place where he performs

a service for his employer he is still in the course of his em-

ployment on his return, and the employer is generally re-

sponsible for his negligence during this time. But the em-

ployer is not so responsible to one who is riding in the car

at the invitation of the employee if the employee is without

authority to transport such person.

Mechem on Agency,

Sec. 1913;

Driscoll V. Scanlon,

165 Mass. 348, 43 N. E. 100, 52 Am. St. Rep.

523.
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VII.

An agent may be acting within the authority granted him

as to person he may injure upon the street and still not acting

within his authority as to persons he may have invited to ride

with him.

Murphy v. Barry,

264 Mass. 557, 163 N. E. 159;

Bilow V. Kaplan,

164 A. 694, 11 N.J. Misc. 108;

Raible v. Hygienic Ice ^ Refrigerating Co.,

134App. Div. 705, 119N.Y.S. 138;

Wilkinson v. Moore ^ Preston Coal Co.,

79 N. H. 335, 109 A. 45.

VIII.

The burden of proof is upon the plaintiff to prove the

agency and the scope thereof. It cannot be presumed.

3 C.J.S., Agency,

Sec. 315;

Blacher v. National Bank of Baltimore,

151 Md. 514, 135 A. 383, 49 A. L. R. 1366.

IX.

An employee has implied authority such as is usual, cus-

tomary and necessary.

21 R.C.L. 853;
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Reifsnyder v. Dougherty,

301 Pa. 328, 152 A. 98;

Chesapeake ^ O. R. Co. v. Ringstaff, 6 Cir.,

67 F. 2d 482.

X.

The principle that an agent or employee has implied

authority to do what is proper and necessary is not control-

ling. It is not sufficient that the act of the agent or employee

is advantageous to, or convenient for, his principal, or even

effectual in transacting the business in which he is engaged.

2 Am. Jur, Agency,

Sec. 87.

XL

It is not within the scope of an agent's employment to

employ a means of contacting customers that is unnecessary

and involves additional risks.

Stevens v. Frost,

32 A. 2d 164.

XII.

The master is not liable where the agent, even in the

execution of his general duty, uses an instrumentality not ex-

pressly or impliedly authorized by the master.

Railroad Express Agency v. Bonnell,

33 N. E. 2d 980;
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Blackman v. Atlantic City and S. R. Co.,

19 A. 2d 807.

XIII.

The fact that the instrumentality used by the agent is

not owned by the master is a fact which may indicate that the

use of the instrumentality is not authorized, or, if authorized,

that its use is not within the scope of his employment.

Holdsworth v. Pennsylvania Power ^ Light Co.,

10 A. 2d 412.

XIV.

In determining whether or not the use of an unauthorized

instrumentality is within the scope of the employment, the

additional risk from the use is an important fact to be con-

sidered.

Rankin v. W. U. Tel. Co.,

23 N. W. 2d 676.

XV.

The master is not liable for injuries caused by the negli-

gence of an agent in the use of an instrumentality which is

substantially different from that authorized as a means of

performing the masters service or over the use of which it is

understood that the master is to have no right of control.

Restatement of the Law of Agency,

Vol. 1, Sec. 239;

f

II
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35 Am. Jur..

Sec. 579, p. 1013;

35 Am. Jur.,

Sec. 538, p. 1018.

XVI.

One who voluntarily takes a flight as a guest in an air-

plane assumes all the risk incidental to the undertaking and

can recover only on evidence that the operator was guilty of

willful and wanton negligence, and that whether or not the

pilot is skillful or not is immaterial.

Bird V. Louer,

272 111. App. 522 (1933) U. S. Av. 151;

Morrison v. LeTourneau,

138 F. 2d 331.

XVII.

One is guilty of assumption of risk which forecloses action

by himself or his heirs when it is made to appear that he

knew (or that it was so obvious that he was presumed to

have known) of the defect or danger and also that he knew

that it endangered his safety or that such danger was such

that an ordinarily prudent person, under the circumstances,

would have appreciated it.

Heinlen v. Martin Miller Orchards,

242 P. 2d 1054;
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Blanco v. Sun Ranches, Inc., 1951,

38 Wash. 2d 894, 902, 234 P. 2d 499, 235

P. 2d 830.

XVIII.

A person who, by his own act, subjects himself unneces-

sarily to danger violates the duty imposed upon all men to

use ordinary care for their own safety and is guilty of con-

tributory negligence. The law imposes upon a person, sui

juris, the obligation to use ordinary care for his own protec-

tion, the degree of which is commensurate with the dangers

to be avoided; and one who voluntarily and unnecessarily

assumes a position of danger, the hazards of which he under-

stands and appreciates, cannot recover for an injury incident

to the position.

38 Am. Jur. Sec. 182, 859;

Davis v. Oshkosh Airport, Inc. (Wise),

25N.W. 602;

Uzich V. E. ^ G. Brooke Iron Co.,

76F. Supp. 788;

Pickle V. Trimmel,

99 F. Supp. 494;

Splinter v. City of Nampa, 70 Ida.

287, 215 P. 2d 999;

Hayes v. Richfield Oil Co.,

250 P. 2d 580, 99 F. Supp. 494, 76 F. Supp.

788.
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XIX.

The circumstances of a case, including the physical char-

acteristics of the offending instrumentality may be such that

an appreciation of the peril may be inferred from the plain-

tiff's knowledge of the instrumentality.

Shafer v. Tacoma Eastern R. Co. (Wash)

,

157 P. 485;

Spartan Aircraft Company v. Jamison,

75 P. 2d 1096.

XX.

There is a general rule of law that when one knows of

a danger brought about by the negligence of another and un-

derstands and appreciates the risk therefrom, and voluntarily

exposes himself to such danger, he is precluded from recover-

ing for resulting injuries.

Hooton V. City of Burley,

70 Ida. 369, 219 P. 2d 651;

Chatterton v. Pocatello Post,

70 Ida. 480, 223 P. 2d 389.

XXI.

One who has been around airplanes and is familiar gen-

erally with their operation is chargeable with knowledge of

the danger necessarily inherent in their operation and thus

cannot recover damages from their operation.



22

State V. Sammon,
189 A. 265;

Burns V. Hcrmon, (Colo.)»

113 P. 310;

Mallencop v. City of Salem (Ore.)

,

8 P. 2d 783;

Buckhead v. Baltimore Air Terminal, Inc.,

189 A. 265;

Wilson V. Colonial Air Transport (Mass)

,

180 N.E. 212;

Gruenke v. North American Airways Co.,

230 N.W. 618;

Shaw V. Carson,

257 N.W. 194;

Pignet V. City of Santa Monica,

84 P. 2d 166;

Stevenson v. Rimer,

35 N. W. 2d 764;

Janow V. Lewis,

172 P. 2d 315.

XXII.

It is the duty of a guest in an airplane to exercise ordinary

care for his own safety.

Long V. Clinton Aviation Co.,

180 F. 2d 665.
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XXIII.

A person or his heirs may not recover for his wrongful

death by reason of his contributory negligence if, at the time

of the accident or injury, or immediately before, he did not

act as a reasonably prudent person would have acted under the

circumstances; and that his actions, varying from this stand-

ard, were the proximate cause of his injury.

Hobbs V. Union Pacific R. R. Co.,

62 Ida. 58, 108 P. 2d 848;

In re Estate of Randall,

58 Ida. 143, 70 P. 2d 289;

Williamson v. Neitzel,

45 Ida. 39, 260 P. 689;

Donovan v. City of Boise,

31 Ida. 324, 171 P. 670.

XXIV.

The act of the decedent in exposing himself to danger

known to him, or when by the exercise of reasonable care

and prudence he sliould have discovered the danger and avoid-

ed it, is contributory negligence.

Rippetoe v. Feely,

20 Ida. 619, 119 P. 465;

Bryant v. Hill,

45 Ida. 662, 264 P. 869;

Fitzgerald v. Connecticut River Paper Co. (Mass.)

29 N. E. 464, 31 A.S.R. 537;
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Pina V. Cape ^ Vineyard Electric Co., (Mass.)

193 N. W. 563;

Huggard v. Glucose Sugar Refining Co. (Iowa)

,

109 N. W. 475-479;

Illinois Central Railroad Co. v. Jones,

95 F. 370-373;

Carroll v. Grande Ronde Electric Co., (Ore.)

,

84 P. 389;

LeVonas v. Acme Paper Board Co. (Ore.),

40 A. 2d 43;

Mayhew v. Yakima Power Co., (Wash.)

,

130 P. 485;

Weir V. Haverford Electric Light Co., (Pa.),

70 A. 874-876;

Menden v. Wisconsin Electric Power Co., (Wise.)

,

2N. W. 2d 856-858;

Graves v. Washington Water Power Co., (Wash.)

,

87 P. 956;

White V. East Side Mill ^ Lumber Co., (Ore.)

,

164 P. 726.

XXV.

If only one conclusion can be drawn from the evidence,

the question of contributory negligence is one of law for the

Court.

Scrivner v. Boise Payette Lumber Co.,

46 Ida. 334, 268 P. 19;



25

Fleenor v. Oregon Short Line Railroad Co.,

16 Ida. 781, 102 P. 897;

McAlinden v. St. Maries Hospital Ass'n.,

28 Ida. 657, 156 P. 115;

Lowary v. Tuttle,

36 Ida. 363, 210 P. 1006;

Fullmer v. Proctor,

59 Ida. 455, 82 P. 2d 1103;

Miller v. Gooding Highway District,

55 Ida. 258,41 P. 2d 625;

Baldwin v. Ewing, (Ida.),

204 P. 2d 430;

Simmons v. Trowbridge, (Ida.),

202 P. 2d 1085;

Cooper V. Oregon Short Line Railroad Co.,

45 Ida. 313, 262 P. 873;

Allan V. Oregon Short Line Railroad Co.,

60 Ida. 267, 90 2d 707;

Adkins v. Zalasky,

59 Ida. 292, 81 P. 2d, 1090;

Wiswell V. Shinners (Cal.)

,

117 P. 2d 677.

XXVI.

In actions for wrongful death, such damages may be given

as under the circumstances of the case may be just.

Section 5-311, Idaho Code.
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XXVII.

The Statutes of the State of Idaho and the adjudicated

cases do not allow recover for grief and anguish for wrong-

ful death.

Section 5-311, Idaho Code;

Section 5-310, Idaho Code;

Hepp V. Aler,

64 Ida. 240, 130 P. 2d 859;

Wyland v. Twin Falls Canal Co.,

48 Ida. 789, 285 P. (il(i.

XXVIII.

The verdict returned by the jury in the amount of

$75,000.00 in this case, is excessive and is in an amount not

recognized or contenanced by law, and appears to have been

given under the influence of passion or prejudice.

Shutes V. Weeks, (Iowa),

262 N.W. 518;

Hunton v. California Portland Cement Company,
(Cal.) , 149 P. 2d, 471, 150 P. 2d 221.

Aeller v. Reid,

38 Cal. App. 2d 622, 101 P. 2d 730;

Jones V. Hedges, (Cal.),

12 P. 2d 111;

Coker v. Moose, (Okla.),

68 P. 2d 504;



27

Oklahoma Transportation Company v. Martin,
(Okla.). 91 P. 2d 74;

Chicago R. I. « P. Ry. Co. v. Brooks, (Okla)

.

IIP. 2d 142;

Carpenter v. Kurn,

157S. W.2d213;

Sutherland on Damages,
Vol.2, (4th Ed.) p. 1212;

Checketts v. Bowman,
70 Ida. 463, 220 P. 2d 682;

Stuertz V. Coryell Building,

234 N. W. 926;

Phoenix Refining Co. v. Morgan,
178 S. W. 2d 175;

Illinois Central R. Co. v. Humphries,
(Miss. 1934),, 155 So. 421;

Truesdale V. Wheelock (Mo. 1934),
74S. W. 2d 585; ,

Manchester v. Youngstown Sheet ^ Tube Co.,

46N. E. 2d 780;

City of Sapulpa v. Deason,

196 P. 544.

XXIX.

The Trial Court in the District Court of the United

States, in and for the District of Idaho, Eastern Division, had

power and authority to grant a new trial in this case.
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Rule 59A of the Federal Rules of Civil Procedure

for the District Courts of the United States.

Luther v. First Bank of Troy,
64 Ida. 416, 133 P. 2d 717;

Maloney v. Winston Bros. Co.,

18 Ida. 740, 1 1 1 P. 1080;

Roy V. Oregon Short Line R. R. Co.,

55 Ida. 404, 42 P. 2d 476;

The S. S. Black Gull—Faye v. Amer. Diamond
Lines, Inc. et al,

90 F. 2d 619.

XXX.

The Trial Court had power and authority to reduce the

verdict to an amount authorized by law.

Geist V. Moore,

68 Ida. 149, 70 P. 2d 403;

Rice V. Union Pacific R. Co.,

82 F. Supp. 1002.

XXXI.

This Court has power to either grant a new trial in this

case or to reduce the verdict to an amount comensurate with

the measure of damages provided for by law.

The S. S. Black Gull-Faye v. American Diamond
Lines, Inc., et al,

90 F. 2d 619;
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Middleton v. Luchenbach S. S. Co.,

70 F. 2d 326;

United States et al, v. Boykin,

49 F. 2d 762;

American R. Co. of Puerto Rico v. Santiago et al.,

9 F. 2d 753;

Cain V. Southern Ry. Co.,

199 F. 211.

XXII.

V^iolation of rules or regulations of a governmental com-

mission or board is not negligence per se.

Mo(;cia v. Pfaudler Co.,

296N. Y. S. 711;

Weimer v. Westmoreland Water Co.,

193 A. 665, 667, 45 C. J. 732, note 37;

City of Dothan v. Hardy,

188 So. 264;

Parker v. James E. Granger, Inc.,

52 P. 2d 226.

XXXIII.

The doctrine of res ipsa loquitur does not have applica-

tion to cases arising out of the operation of an airplane.

Morrison v. LeTourneau,

138 F. 2d 331;
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Wilson V. Colonial Air Transport, (Mass.)

,

180 N. E. 212, 152 A. 810;

Johnson v. Western Air Express, (Cal.)

,

114 P. 2d 688;

Whittmore v. Lockheed Aircraft Corp. (Cal.)

,

125 P. 2d 531;

Parker v. Granger, (Cal.)

,

39 P. 2d 833;

McCusker v. Curtis-Wright Flying Service,

269 111. Appeals 502;

Seamon v. Curtis Flying Service, Inc., (N.Y.),

247N.Y.S. 251.

XXXIV.

Flight in a private airplane is an extra hazardous act and

persons knowing of such danger are chargeable with the risk

accompanying such flight.

American Law Institute, Restatement of the Law
Torts,

Vol. 3, P. 47;

Cohn V. United Airlines Transportation Corp.,

17F. Supp. 865.

ARGUMENT
I.

Did the Trial Court err in concluding that there was sufficient

evidence in the record to submit to the jury the question of

authority of Homer G. Smith to make the flight and the scope
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of Homer G. Smith's employment with respect to such flight
i*

Homer G. Smith was an employee of the Boise Payette

Lumber Company, and served as employee in the capacity of

salesman and contact man. He was skilled and versed in the

matters of assisting contractors and others in the planning of

homes. As such, it was one of his duties to contact prospective

customers of the Boise Payette Lumber Company and sell

them orders for building materials. He had authority, gener-

ally, to make conacts after regular business hours, and had

limited authority to charge to the company expenses for the

use of his own automobile, which he used, and for items of

entertainment. (Tr. pp. 54, 55, 64, 71).

The deceased, Wayne Robert Larsen, Sr., was an employee

of Roy Zigler in a construction business and there was some

evidence in the record that the deceased had an arrangement

with his father and brother-in-law in a small construction

company they were operating. (Tr. p. 163.)

The airplane in question and the one in which the de-

ceased was riding at the time of the accident was admittedly

owned by Homer G. Smith and not by the Boise Payette

Lumber Company. There had been no arrangement made or

no express authority or implied authority ever given for

Smith to use the airplane in connection with his business for

the Boise Payette Lumber Company. The plaintiffs, in sup-

port of the contention that the use of the airplane did not

exceed the authority vested in Homer G. Smith and that the

act of taking the plane was within the scope of his employ-

ment, rely upon the testimony given by Mr. Carl Wahlquist,
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local yard manager for the Boise Payette Lumber Company,

Mr. Frank M. Lacy, district manager, and Mr. J. L. Jere-

miasen, vice president and general manager of the retail di-

vision. The following question was propounded to Mr.

Wahlquist: (Tr. p. 11)

Q. You don't question that he was doing it in the

furtherance of the company's business?

A. I have no question about that.

Frank M. Lacy was also examined by plaintiffs' counsel,

which examination is set out as follows: (Tr. 84, 85, 86, 87)

Q. What did you tell him about Mr. Jeremiasen be-

ing here?

A. He asked me if Mr. Jeremiasen had gotten in and

I said "no," I said "No, not as yet, I just checked

the hotel and he hasn't checked in."

Q. When you told him that, what did he talk about?

A. He made the remark, "as much as there is some

uncertainty about Mr. Jeremiasen getting in, I

believe I will go to Twin Falls to the ball game."

Q. What did you say?

A. I never told him not to, I had no supervision over

him.

Q. You had supervision to tell him to meet with you

and Mr. Jeremiasen?

A. He volunteered to do that.

Q. I thought you said that you had supervision to
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tell him to meet with you and Mr. Jeremiasen.

A, That word supervision—we work as a family,

we don't say you have to do this or that.

Q. Did I indicate that you did? You could have
supervision without being cross, is that what you
are getting at?

A. He volunteered to meet with us that evening.

Q. He didn't volunteer until you told him that Mr.
Jeremiasen was coming?

A. That's right, I suggested that.

Q. Then he called to you to find if you still wanted
him to do that?

A. It was a tentative meeting, Mr. Jeremiasen didn't

know anything about it.
'

Q. You knew that Mr. Wahlquist was ill that night?

A. Yes, I did.

Q. When you went out to Mrs. Larsen's home the

next day or the same day of the tragedy, did you
discuss with these people or tell them about the

baseball trip or what he said to you?

A. I told them about his telephone call and that he

invited me to go along.

Q. Then you knew that he was going to a baseball

game?

A. That's right.
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Q. Did he say to you that something nice should be

done for the Larsens and Berry?

A. No, sir, not in this telephone conversation.

Q. You never heard that?

A. He never told me then, that is a sure thing.

Q. Now, Mr. Lacy, did he tell you who was going

with him?

A. He said, "Inasmuch as there is some uncertainty

about Mr. Jeremiasen coming, I believe we will

go to the ball game;" he said that Mr. Berry and

Larsen had been planning on driving, and some

suggestion was made about flying, and I believe

I will fly them down.

Q. You don't question the flying or taking them was
in furtherance of Company business, but you

question the authority that he didn't have the

right?

A. He never told me he was going in the furtherance

of Company business; he was going with two

friends.

Q. You knew that it would be in furtherance of

Company business for him to entertain these

men?

A. I think

—

Mr. Davis; Can you answer that?

The Court; Just answer the question.

A. I would assume that it would.

Q. Then why didn't you tell me that before?
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Mr. Zener: We object to that as being argumentative.

Q. Didn't you understand what I was asking?

The Court: I understand that this witness is called

as an adverse witness.

Mr. Davis: That is right, your Honor.

The Court: Go ahead.

Q. Didn't you understand what I was asking?

A. I have been trying to understand and I have tried

to answer in an honest way.

Q. You reported to Mr. Jeremiasen after you found
out about the tragedy?

A. I rnet Mr. Jeremiasen in the hotel the next morn-
ing and told him what I heard.

Q. You didn't phone him?

A. No. I didn't.

Q. Do you remember what you told him?

A. I just told him a terrible thing had happened;

that Mr. Smith had taken these boys to the ball

game and in coming back they had crashed. I

didn't have any details.

Q. You told him that Mr. Smith had taken these

boys to the ball game.

A. Yes. sir.

Q. You knew that they were your customers?

A. Yes. sir.
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Q. You knew that they were your customers when
he reported to you over the phone that he was
going to take them to the ball game?

A. Yes, sir.

Q. You knew that they were your customers and

you knew that it was within the scope of his

duty to entertain and be nice to prospective and

to present customers, did you not?

A. Yes, sir.

Q. When Mr. Smith told you that he thought he

would take those men to the ball game, did you

tell him to drive carefully?

A. Yes, sir, I did.

Mr. Davis: That is all.

The evidence is likewise clear that at no time that Homer

G. Smith was an employee of the defendant corporation was

he ever allowed any sum of money or expenses for the air-

plane. (Tr. p. 89). Nor is there any evidence in the record

that the airplane was ever used in any way connected with

the Boise Payette Lumber Company or in the furtherance of

any of its business. Nor was the matter of its use on behalf

of the Boise Payette Lumber Company ever discussed between

either the manager and Mr. Smith or the district manager

and Mr. Smith or the vice president and Mr. Smith. On one

occasion the evidence shows that Mr. Lacy was invited to

make a trip to Boise which was never taken.

The defendant in this case contends that neither the fore-
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going or any other evidence in the record presented sufficient

evidence of authority of the agent or scope of employment so

that the matter could be left to the jury for their considera-

tion, but that the evidence, some of which has been hereto-

fore referred to, clearly shows that the act of the agent Smith

in taking the airplane and the deceased to Twin Falls to the

ball game was clearly beyond his authority or agency and was

clearly not within the scope of his employment.

Counsel for the defendant are familiar with the decision

wherein great scope is granted in cases where salesmen arc

authorized or undertake to make sales to customers or pros-

pective customers, and we are not unmindful of the rule that

in such cases persons are held to be within their authority and

the scope of their employment. The defendant in its Points

and Authorities has cited innumerable authorities for the

proposition that the use of an unauthorized instrumentality

is an act going beyond the scope of employment. The rule,

we think, is well stated in Volume 1 of the Restatement of

the Law of Agency and is set out in the following language:

"A master is not liable for injuries caused by the neg-

ligence of a servant in the use of an instrumentality

which is a substantially different kind from that

authorized as a means of performing the master's

service, or over the use of which it is understood that

the master is to have no right of control."

There is no serious doubt that whether an employee is

acting within the scope of his employment may be a question

of fact for the jury or a question of law for the Court. Wheth-
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er there is evidence to justify triers of facts to so find is for the

Court, and if there be no such evidence, it is the duty of the

Court to direct a verdict. (Points and Authorities I.)

In connection with this very important question, appel-

lant respectfully calls the Court's attention to the case of

Stevens v. Frost, 32 A. 2d 164, in which case the Supreme

Court of Maine stated:

"It is to be borne in mind that the issue before us is

not merely whether young Frost was upon his em-
ployer's business at the Browns' and, consequently

so acting in driving therefrom. It is true that one

who is furnished a car by his employer in which to go

to and return from the place where he performs a

service for his employer is still in the course of his

employment on his return, and the employer is gen-

erally responsible for his negligence during this time.

But he is not so responsible to one who is riding in the

car at the invitation of the employee if the employee is

without authority to transport such person. Mechem
on Agency, Sec. 1913; DriscoU v. Scanlon, 165 Mass.

384, 43 N. E. 100, 52 Am. St. Rep. 523. In that

case the Court, commenting on the difference in the

relationship between the defendant and a person un-

authorized to ride, and between the defendant and a

person on the street, said: "The plaintiff does not

stand in the same position as if he had been run over

while crossing the road." It follows that the driver

of the Frost car might have been within the scope of

his employment at the Browns' and also while driv-

ing therefrom, by reason of which the defendant

would have been liable for the driver's negligence

toward a person whom he met on the highway, and,

yet not responsible to the plaintiff riding in the car.

Murphy v. Barry, 264 Mass. 557, 163 N. E. 159;
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Bilow V. Kaplan, 164 A. 694, 1 1 N. J. Misc. 108;

Raible v. Hygienic Ice ^ Refrigerating Co., 134 App.
Div. 705, 119 N. Y. S. 138; Wilkinson v. Moore ^
Preston Coal Co., 79 N. H. 335, 109 A. 45. In the

latter case, the Court said:

"As the driver had no authority in fact or in law
to invite the plaintiff to ride because so doing was
not within the scope of his employment, his invita-

tion, if given, was not the invitation of the defend-

ants."

In the above cited case, attempt was made by the plaintiff

to establish the scope of the agency in the same manner as

was attempted to be accomplished in the instant case. For the

Court's information, we are setting forth below a portion of

the examination of the employer in the case, as follows:

"There is little, if any, testimony of express authority

in the record. The employer was questioned directly

as to the authority of the employee and allowed to

answer. He testified as follows:

Q. Did or not Chester Frost have your authority to

obtain customers at social functions?

A. Yes, sir.

Q. Did he or not have your authority to obtain cus-

tomers at where he may be visiting at dinner or

supper or any place where he might be socially?

A. Yes, sir.

Q. Did he have your authority to get leads which

would introduce him to customers?

A. Certainly.
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Q. In the evening as well as the day time?

A. Yes, sir.

Q. Now, did you know on this day that Mr. Frost,

that Chester was going to visit the Brown home
that evening?

A. No, I don't know as I did, in particular.

Q. And did he,—would he or not have your general

authority to interview and solicit a prospect, or

get a lead?

A. Why, not in particular. I wouldn't—I say no, he

didn't have to have my authority.

Q. Didn't have to have your specific authority?

A. No, sir.

Q. That ould come under his general—

?

A. Yes, general.

In determining the effect of such testimony upon the

question of establishing agency and scope of authority, the

Supreme Court of Maine held:

"These inquiries called for a conclusion, a statement

of the witness' opinion and the answer would natur-

ally be predicated not only upon directions given in

express terms by the employer to the employee, but

also upon inferences drawn from the circumstances

connected with the relationship. In other words, the

answers were statements of his opinion of the em-

ployee's authortiy, both express and implied. Such

testimony is incompetent, whether it comes from a
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third party, the employer or the employee. A wit-

ness is limited to a statement of directions given and

of facts and circumstances from which inferences may
drawn by the jury if the evidence is sufficient to

raise an issue."

The Court further commented upon the proposition that

if there had been other instances when the employee had

furnished entertainmen tto prospects, or as a means of fur-

thering the business interests in which he was employed, it

would be a step toward proof of authority to do so. Apply-

ing that rule to the instant case, we should like to call the

Court's attention to the fact that there were no previous indi-

cations that the airplane of Homer G. Smith had ever been

used in connection with any business of Boise Payette Lum-

ber Company. Hence, there was no evidence that they had

acquiesed in its use. In the case of Stevens v. Frost, Chester

Frost was a salesman with the usual powers of salesmen to

obtain leads, contact prospects and obtain customers at any

and all times and at any and all places where he may be

present. In that case the agent Frost provided a supper and

requested friends of his to arrange the supper and attend it

with him. The Court said:

"If we direct our inquiry as to whether, in the

particular instance, it was reasonably necessary for

his work to provide a supper and to request his friend

to arrange a dinner and accompany him there, and for

him to transport her to and from the party, the an-

swer most be emphatically in the negative. He was a

friend of the Browns, and he had learned that Mrs.

Brown knew the name of a prospective buyer of a

car. It is inconceivable that, under the circumstances
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existing, he could not have obtained the name upon

simple inquiry by phone or otherwise. It is equally

inconceivable that he needed a party to provide an

approach to his friend Brown as a prospective cus-

tomer."

In the Stevens v. Frost case, supra, the Court held that

the evidence in that case of agency and scope of employment

was insufficient to submit to the jury and that as a matter of

law the plaintiffs had failed to prove that the agent Frost was

acting within the scope of his employment or within the

scope of his authority. In that case the evidence shows that

at least some of the time during the party was devoted to

business by the agent Frost. In that case we desire further to

call the Court's attention to the fact that Frost's father, the

defendant in that action, was the proprietor of the garage

engaged in repairing, buying and selling automobiles. The

son was employed in the garage in a more or less general

capacity, and, during his father's absence from the garage,

was in charge thereof. In addition to this work he was a sales-

man and had authority to use one of the cars of the garage

whenever it was necessary to bis employment. As salesman it

was within the course of his employment to seek the names

of prospective buyers, to contact them and make sales. He did

not restrict this work to business hours, but was accustomed

to mix business with pleasure and to obtain any available

information and to secure customers whenever opportunity

offered. If the arrangement that had been made by Frost to

have a party and invite a prospective customer and a friend

for the purpose of making a direct approach to a customer,
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was not within the line, course and scope of his authority as

salesman, then we submit that it definitely not within the

authority of Homer G. Smith to arrange the trip to Twin

Falls with the deceased for the ostensible purpose of making

a contact to assist him in the sale of merchandise. If the agent

Homer G. Smith had taken the deceased to Twin Falls in his

automobile the situation would have been quite comparable

with the Frost case. But the intervening use of the unauthor-

ized instrumentality, the airplane, clearly would bring the

case within the rule announced in the Frost case and the

authorities therein cited to the effect that such action on his

part was far and beyond the scope of his employment and

far and beyond any authority conferred upon him by any

agent of the Boise Payette Lumber Company. In the Frost

case the Court pointed out that surely the agent had an op-

portunity to attempt to approach a prospective purchaser in

many ways other than to arrange a party for the purpose and

to employ a means of approaching a customer which, in the

language of the case, was dangerous.

There was no way, we assume, that Mr. Lacy or Mr.

Wahlquist could have controlled the actions of their agent

Homer G. Smith at odd hours of the evening and it is in-

conceivable that either of them would have any authority or

right under the law or under any contract of employment to

have forbade Mr. Smith to take the deceased, Wayne Robert

Larsen, Sr., or any other persons, whether prospective cus-

tomers, or otherwise, on a trip to Twin Falls and return. For

Mr. Lacy to have told Smith on the telephone "You may not

go" or "You cannot go" would have been for him to assume
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control of an agent that did not exist. He did not tell Smith

that if he did go, it would be outside the scope of his employ-

ment. For the jury to conclude that Mr. Lacy should have

forbade Smith's taking the trip with the deceased is a broaden-

ing of his agency or the scope of his employment, and is un-

justified.

Persons occupying the position of salesmen, as Frost in

the Stevens v. Frost case, supra, or Homer G. Smith in the

instant case, under the authority, we contend, have a right

and are acting within the course of their employment to do

such things as arc reasonable and reasonably connected with

their jobs and their employer's business. It is a broadening of

the term of agency to say that an agent, because he is a sales-

man, is authorized to devote himself to matters not reason-

ably connected with his job, and is not tenable.

"An employee has implied authority such as is usual,

customary and necessary."

Stevens v. Frost, supra,

21 R. C. L. 853.

An agent's implied authority, under the authorities, does

not extend beyond this. Surely the use of the plane to go to

Twin Falls and back in the evening, after dark, could not be

considered usual ; it would also fall far short of being custo-

mary and surely it was not necessary for Homer G. Smith to

take the deceased to Twin Falls in his airplane in order to

contact him with regard to business. As firm and favorable

a contact could surely have been made by the use of his auto-
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mobile which had been authorized by the defendant cor-

poration, or Mr. Larsen could have been contacted over the

telephone or by personal interview. To say that because

Homer G. Smith was an agent and because he was a salesman

and because he was in the company of a prospective buyer,

that he was within the course of his employment and acting

within the authority conferred upon him, is an injustice to

the defendant employer, and invokes a doctrine of employer

responsibility far beyond contemplation of law.

We submit, therefore, that in this case, and under the

authorities cited, that the plaintiffs have failed to discharge

the burden of proof and have failed to prove that the said

Homer G. Smith was acting within the course of his employ-

ment and have failed to prove that he was acting within the

authority conferred upon him by the employer, the defend-

ant corporation.

11.

Should the Trial Court have held that the deceased, Wayne
Robert Larsen, Sr., was guilty of contributory negligence or

assumption of risk as a matter of law, which would bar the

action by these plaintiffs!*

The Supreme Court of Idaho, in the case of Hooton vs.

City of Burley, 70 Ida. 369, 219 P. 2d 651 holds:

"It is a general rule of law that when one knows of a

danger brought about by the negligence of another,

and understands and appreciates the risk therefrom

and voluntarily exposes himself to such danger, he

is precluded from recovering for resulting injuries."
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In the same case, the Supreme Court has further held:

"However, an injured person's knowledge of the phy-

socal characteristics of the offending instrumentality

or condition does not of itself constitute contributory

negligence. It is the appreciation of, or the opportun-

ity to appreciate the peril in an instrumentality of

condition, rather than the knowledge of the physical

characteristics that bars a plaintiff from recovery for

negligence."

We desire now to call the Court's attention to the case of

Splinter v. City of Nampa, 70 Ida. 287, 215 P. 2d 999. In

the case, the Supreme Court of Idaho held:

'As it is generally expressed, a plaintiff will not be

held to have been guilty of contributory negligence

if it appears that he had no knowledge or means of

knowledge of the danger, and conversely, he will be

deemed to have been guilty if it is shown that he

knew or reasonably should have known of the peril

and might have avoided it by the exercise of ordinary

care."

38 Am. Jur. 861, Sect. 184.

Quoting from the same case, the following appears:

"A plaintiff's knowledge of the physical characteristics

of the offending instrumentality or condition does

not, in itself, constitute contributory negligence. * *

It is the appreciation of, or the opportunity to appre-

ciate, the peril in an instrumentality or condition,

rather than a knowledge of its physical characteris-

tics, that bars a plaintiff of recovery for negligence.

38 Am. Jur. 864, Sect. 188.
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In the instant case, the evidence was that the deceased,

Wayne Robert Larsen, Sr., had taken flight training, and

that he had fully completed his private pilot's course of in-

struction (Tr. p. 176) and had entered into a course of in-

struction in commercial flying; that he had flown dual time

34 hours, 35 minutes, solo time 33 hours, 40 minutes. He

had consumed 45 hours on his private pilot's course and the

difference between 45 and 68 hours,, 15 minutes would be

the time consumed on the commercial flying or toward his

commercial pilot's license, although he did not acquire that

license. The record therefore clearly shows that the deceased,

Wayne Robert Larsen, Sr., was fully aware of all matters

and things in connection with the flight of the airplane and

that he knew or was chargeable with knowing the amount of

flying or flight experience required to safely pilot an airplane

after dark. His position in the airplane with the agent of the

defendant corporation, namely. Homer G. Smith, was not

like that of an ordinary person or of a person unschooled and

unlearned in things connected with aviation. A man who has

flown an airplane for 48 hours and was sufficiently interested

in flight training to go beyond obtaining a private pilot's

license and spend time toward the obtaining of a commercial

pilot's license, is a man, under the law, deemed to be well

versed in the subject. As a man within the meaning of the

recent Idaho decisions, a portion of which is set forth herein,

who understands and appreciates not only the instrumentality

itself, but the danger necessarily inherent in its use, and occu-

pied a position in the airplane based upon this knowledge of

his which places him squarely within the rule announced by
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these two recent Idaho decisions, supra. Was he not charge-

able, as a matter of law, with knowing that a flight in a pri-

vate plane in the night time was a dangerous venture? Was

he not chargeable with knowing that the person with whom

he flew was not qualified to expertly negotiate a night land-

ing? Did he not know that leaving Twin Falls after dark

and after eleven o'clock at night would necessarily mean that

a landing would have to be made at Pocatello at a time before

sunrise. Twin Falls being a distance of approximately 125

miles west of Pocatello?

We desire now to call the Court's attention to the case

of Chatterton v. Pocatello Post, 70 Ida. 480, 223 P. 2d 389.

In that case recovery was denied to a fourteen-year-old boy

who was being conveyed upon his newspaper route by an-

other employee of the defendant corporation. It was snowing

and visibility was bad and the boy started to get out from

the back seat of the car where he had been folding papers,

to make a delivery across the road, which fact was known to

the person operating the car. The plaintiff contended that

the driver of the car, being of mature years, should have seen

the automobile coming from the opposite direction and should

have warned the boy of its approach. In that case the boy was

cross-examined and stated that he had delivered papers before

and that he was aware of the danger existing in crossing the

highway. The Supreme Court of Idaho, in passing upon

one phase of the case used the following language

:

"Accordingly, the boy had already been warned and

knew the danger. He testified that before he crossed

the highway, he looked south and glanced north. Hill
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testified that he saw the boy a distance of seventy

feet before he hit him. The danger was as apparent

to the plaintiff as it was to Manion, and if plaintiff

looked but did not see, such act would not be the fault

of the defendant. Further, there is no showing that

Manion saw the approaching car in time to give any

warning."

Recovery in this case was denied and the action was ord-

ered dismissed. If an analogy may be drawn between the

Chatterton case and the instant case, it may be said that the

danger was as apparent to the deceased Wayne Robert Larsen,

Sr., as it was to Homer G. Smith and if the danger of the

flight was apparent to Larsen, which it should have been by

reason of his experience in connection with these matters,

then he cannot, in the face of such known danger, voluntarily

subject himself to that danger and maintain an action for

resulting damages.

The Circuit Court of Appeals for the Tenth Circuit, in

hte case of Long v. Clinton Aviation Co., 180 F. 2d 665,

has held that it is the duty of a person riding as a guest in an

airplane with another to exercise ordinary care for his own

safety, and, if reasonably necessary, to warn the pilot of im-

pending danger. The Court further set out in that case:

"But it was not part of her (the passenger) duty in

the exercise of ordinary care to keep a vigilant look-

out for other planes. She did not know and had no
reason to suspect, through warning signals or other-

wise, that a plane was approaching to her left."

The above case is authority for the proposition that a guest
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passenger in an airplane has a duty to exercise ordinary care.

The defendant would now like to draw the Court's at-

tention to the case of Uzich v. E. ^ G. Brooke Iron Co., 1^

F. Supp. 788. In that case the Federal Court held:

" 'Where a person, having a choice of two ways, one of

which is perfectly safe, and the other of which he

knows is subject to risks and dangers, voluntarily

chooses the latter and is injured, such person is guilty

of contributory negligence and cannot recover.' Smith

V. City of Pittsburg, 338 Pa. 216, 217, 12 A. 2d
788. Of course, there was no absolutely safe way to

do the plaintiff's job. Even had he used a rope, safety

belt or boatswain's chair, I should hesitate to call it

safe. However, he could have done it without the

slightest risk of being injured in the way he was. The
choice was between an at least comparatively safe way
and one that was highly dangerous."

May we now draw the court's attention to the case of

Pickle V. Trimmel, 99 F. Supp. 494. In that case the ques-

tion presented to the Federal Court was in the form of two

questions: Was the question of decedent's contributory

negligence a question for the jury and not one for the Court

to decide as a matter of law? In that case the Court said:

"In order to determine whether or not the case should

have been presented to the jury, the Court is obliged

to view the evidence and all reasonable inferences

therefrom in a light most favorable to the plaintiff."

In the case:

"* * * the decedent, a man 64 years of age, was
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walking in a westerly direction on West Patterson

Street in Lansford, Pennsylvania, when he was hit

from the rear by defendant's automobile, which was
also travelling in a westerly direction. The decedent

apparently was walking to his home, which was
located on the North side of West Patterson Street,

about one block west of the scene of the accident.

West Patterson Street is a two lane concrete highway
with a black macadam berm * * * On the south of

the highway, beginning at the intersection of West
Patterson and Courtwright Streets, there was a con-

tinuous paved sidewalk, which ran along the length

of the Lansford Stadium for a block, and continued

on for another block. On the north side of the high-

way there was no paved sidewalk, merely a dirt or

gravel bed extending approximately 15 feet in width

from the edge of the highway to a vacant lot to the

north. .

At some time prior to the date of the accident, a

trench was dug on the North Shoulder of West Pat-

terson Street for the purpose of laying a new water

main. The trench began at a point 4 to 6 feet west

of the intersection of West Patterson and Courtright

Streets and ran parallel with the highway for about

half a block, extending beyond the place of the acci-

dent. The trench was approximately 3 feet in width

and located about one foot north of the edge of the

macadam berm. The trench, however, had been filled

in a day or two before the accident, and according to

plaintiff's witness, was still loose.

The decedent was walking in a manner so that one

foot was on the macadam berm and one foot was on
the concrete."

The decedent having been faced with a choice of two
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routes, one of which was the paved sidewalk, and

the other the highway, when he chose the latter

exposed himself to the risk of being contributorily

negligent as a matter of law, for it is a well settled

rule of law that one is guilty of contributory negli-

gence in rejecting a safer way, and voluntarily choos-

iny one known to be dangerous." (Italics ours)

.

The Court thus concluded that the decedent was guilty of

contributory negligence as a matter of law.

III.

Was the verdict returned by the jury excessive, and should the

Trial Court have granted the defendant a new trial by reason

thereof, or reduced the amount of the verdict?

The defendant contends that the verdict of $75,000.00

returned by the jury in this action is excessive and that the

same bears no reasonable relation to the amount of damages

allowable by law. The evidence with respect to damages is

that the deceased earned $450.00 per month. (Tr. p. 161) ;

that the deceased Wayne Robert Larsen, Sr., was thirty-three

years of age, and had a life expectancy of thirty-three years;

that his habits were good; that his wife loved him; that they

had a minor child born after the fatal accident. Further that

the plaintiff Helen Joye Larsen and Wayne Robert Larsen,

Sr., were married March 11, 1949. (Tr. p. 160). Also that

at the time of his death, Wayne Robert Larsen, Sr., was en-

gaged in employment with one Roy Zigler. (Tr. p. 163) . In

this connection, it is interesting to note that there is no evi-

dence in the record concerning the earnings for any particular
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year. The widow, plaintiff herein, testified, in response to

the question:

Q. What was your husband's earnings a year?

A. A little over five thousand, between five and six

thousand dollars.

Q. Between five and six thousand dollars, was it close

to six or five thousand,—do you know what he

was earning a month?

A. He made $450.00 a month. (Tr. p. 161)

There is no evidence in the record of any earnings, save and

except as set forth herein. There is no detailed evidence of

earnings for the full year of 1949 or 1950, or for any prev-

ious year. There is no evidence in the record of any contract

held by the deceased with any person by the provisions of

which he was to receive the sum of $450.00 per month for

any month subsequent to the month in which he lost his life.

With respect to such earnings, we do not believe that the evi-

dence was such that the jury was warranted in concluding that

the earnings of $450 per month had been made by the de-

ceased for any month prior to the month in which the accident

occurred, or that he would have earned $450 per month for

any particular period subsequent to the accident. There is no

evidence in the record as to exactly what type of employment

the deceased had, nor any evidence concerning what his fu-

ture earnings in his employment might have been expected

to be. We do not believe that the evidence is such that the

monthly earnings testified to and referred to herein could
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be projected into the future for any substantial portion of

his Ufe expectancy; nor is there any computation in the evi-

dence wtih respect to what percentage or what amount of the

$450 per month would be net to him, considering deductions

for income tax and other deductions that are required by law

to be made, nor did the widow testify concerning this. In the

light of some of the cases we cite in this brief, we desire to

call the Court's attention at this time to the fact that three per

cent interest on $75,000,00 the amount of the verdict is

$2,250.00; and four per cent of the $75,000.00 would

amount to $3,000.00 per year, both figures approximating

the net return from his salary. There is no place in the record

itself stating whether the $450 is salary, whether it is salary

and commissions, or exactly what the nature of this amount

is.

If this verdict is permitted to stand, the plaintiff Helen

Joye Larsen may be able to receive $3,000.00 per year in-

come and at the same time could leave the $75,000.00 in-

tact. The sum of $75,000.00 therefore does not bear any

reasonable relationship to the actual pecuniary loss suffered

by the plaintiffs.

We submit, at this joint, that the authorities in cases deal-

ing with the amount of damages that may be allowed for

personal damages are not in point and have no connection

with the instant case. We will, therefore, discuss only cases

dealing with actions for wrongful death.

That statute of Idaho which fixes the amount of damages
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that may be allowed to a plaintiff for wrongful death is

Section 5-311, the pertinent parts of which read as follows:

"In every action under this and the preceding section,

such damages may be given as under all the circum-

stances of the case may be just."

The authorities generally, and the undisputed rule in

Idaho is that recovery in a wrongful death action may not be

had for grief and anguish suffered by the surviving relatives

of the deceased, but it may be had for loss of society, com-

panionship, comfort, protection, guidance, advice and intel-

lectual training. It may be argued that when the laws of this

state allow damages for loss of companionship and intellectual

guidance that by such law it would be impossible to place a

limit upon the size of verdict that may be returned, because

of the difficulty of measuring the loss of companionship

which the wife and child suffer by reason of the death of

their husband and father. Courts, however, feel that it is

within the province of the Trial Court and the reviewing

Court to intercede in such case in the interests of justice and

fairness to the defendant and to determine that there is a

point beyond which a verdict may not stand in spite of this

measure of damages provided for by the statute. Courts have

held that there is a point at which it is the province and duty

of the court to intervene and to conclude that the verdict of

the jury is in excess of the amount provided for by law. We
s-ibmit that our statutes which provide the measure of dam-

ages that may be allowed, states that the jury may find such

damages as under the circumstances of the case may be just,
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and may be construed to mean such damages as under the cir-

cumstances of the course may be just, both to the defendant

and to the plaintiff. In other words, our statute should be

construed to provide a prohibition against verdicts that are

unjust to the defendant.

In connection with the observations just made, we desire

to call the Court's attention to the case of Geist v. Moore, 58

Ida. 149, in which decision the Supreme Court of Idaho

quotes and approves language used in the Montana case of

Chenoweth v. Great Northern Ry. Co., 148 P. 330. The

approved language to which we refer is as follows:

"In addition to the remedy by new trial, there is avail-

able to the defeated party the right to insist that the

amount of the verdict be reduced by the court. This

principle has become so firmly established in the juris-

prudence of our country that it may well be said to

be a part of the American common law. It is a ser-

ious question whether a court should ever resort to

this latter remedy, except in a case where the amount
of the excess can be accounted for by resort to math-

ematical calculation, based upon some error in the

standard adopted by the jury. If the amount of the

excess cannot be ascertained by some rational method
other than the mere ipse dixit of the court, a new
trial should be granted, for under our judicial system

the rights of parties are submitted to the fair and im-

partial judgment of jurors, not to their passions or

prejudices. Whenever it becomes apparent that either

or both of these impulses influenced the amount of

a verdict, it is the duty of the court to see that a tri-

bunal created to secure justice is not perverted from

its purpose and made an implement of oppression.'
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We feel that the verdict in the instant case was so execssive,

and excessive to such an extent that the jury must, of neces-

sity, have been influenced by passion or prejudice, or both, in

arriving at that amount, and that the language of the above

mentioned Idaho case has particular application.

It cannot be determined from the record as we have in-

dicated theretofore, exactly what Wayne Robert Larsen, Sr.'s

duties were in his employment or the likelihood that his em-

ployment would continue at the rate of pay testified to by his

wife, or any other important, detailed facts and circumstances

that would justify the conclusion that he would have con-

tributed to the plaintiff any sum of money approaching the

amount reflected by the verdict.

In the case of Shutes v. Weeks, (Iowa) 262 N.W. 518,

the Court said:

"We have examined the record with respect to the

other questions raised by appellant, but find no pre-

judicial errors therein, with exception of the com-
plaint as to the amount of the verdict of $30,000.00
reduced by the district court to $21,000.00. While
the record does not seem to warrant a finding that

excessive damages appear to have been given under

the influence of passion or prejudice, yet, in the light

of our precedents, we think that the amount of the

verdict, even as reduced, is not sustained by sufficient

evidence and should be further reduced, or the case

reversed. Decedent was a married man, his age was

thirty-four, his expectancy thirty-two years. There

was evidence offered that from 1921 to 1933 deced-

ent's average monthly earnings in the tire repair busi-

ness was $124 to $150; that in 1933 his accumula-
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furniture in which $1,000 had been invested and an

auto worth $400 and a one-third interest worth
$1,000 in the tire repair business; that in April,

1933 decedent purchased a grocery store, the average

monthly earnings from its operation being $250.00;

that decedent was industrious and apparently in

ordinary health.***

"In cases like this the true question always is. What
sum of money will compensate the estate of deceased

for the loss sustained thereto by his death? Exactness

is impossible, but on that account compensation is

not denied. Considering the facts in the light of ouri

precedents, we conclude that the verdict as reduced

by the district court was still excessive, and this easel

is reversed on that account, unless, within thirty days!

from the filing of this opinion, the appellees file a]

remittitur of the judgment in excess of $12,000, ii

which event the judgment of the court below will be^

affirmed."

We desire to call the Court's attention also to the case ol

Hunton v. California Portland Cement Company, (Cal.),|

149 P. 2d., 471; 150 P. 2d, 221. the court said:

"The cases involving the death of a minor recognizes

that the available means for assessing the amount ol

pecuniary loss are somewhat inadequate and indefin-

ite and that some discretion must be left to the fact

finding body. But it has been universally held ii

this state that this discretion must not be abused am
that the amount allowed must be reasonably sup-

ported by the evidence. * * *

In the instant case, there can be no question that the

allowance of $40,000 made by the jury was excessive
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both as not supported by the evidence and as indicat-

ing passion or prejudice. A former jury appraised

the same loss, including the value of the truck, at

$6,500. The question before us now is whether the

court, in reducing this improper verdict, reduced it

to an amount which may reasonably be said to be

supported by the evidence.* * * There is no evi-

dence of other pecuniary loss any greater than would
be the case with the ordinary boy of that age. An
allowance of $3,000 or $4,000 for the services of

the deceased during the remainder of his minority

would be liberal. The allowance for the value of his

comfort, society and protection must bear a reason-

able relation to such pecuniary loss as is shown by the

evidence, and could not be very large. Aeller v. Reid,

38 Cal. App. 2d. 622, 101 P. 2d, 730. The respond-

ent was 39 years old and engaged in a long established

business, and any contributions from the deceased

for support in his old age were not only remote and

problematical but an allowance therefor in excess

$3,000 or $4,000 would hardly be supported by any

evidence. Taking all of these things into consideration

we are of the opinion that the amount to which the

verdict was reduced by the court is still excessive, and

that the largest amount which could be held to find

any support in the evidence is $10,000."

In the case of Jones v. Hedges, (Cal.) 12 P. 2d 111, the

Court said:

"It is a delicate and difficult task to appraise the value

of the life of the head of the family; but in view of

the age and moderate earning capacity of the deceased

and the other facts and circumstances disclosed by the

evidence, the conclusion is forced upon us that an

award of $40,000 is so disproportionate to reason-

ably compensation for the monetary loss sustained
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by the plaintiffs as to be explicable only on the

ground that passion or prejudice was allowed to play

a strong part in the rendition of the verdict."

In the case of Coker v. Moose, (Okla.) 68 P. 2d 504,

the Court said:

"The widow of the deceased testified that he earned

from $6.00 to $8.00 per day when he worked in

the oil field, but it appears from the evidence that he

did not have regular employment at such work, or

at any other kind of work; but did carpentry when
such work was available. We do not think his average

earning capacity would justify a recovery of more
j

than $15,000."

In the case of Chicago R. I. ^ P. Ry. Co. v. Brooks

(Okla.) , 1 1 P. 2d 142. the Supreme Court of that state held:

"Counsel for defendant urge that the verdict of the

jury is excessive. It awarded to the plaintiff the sum
of $35,000.00 The decendent had an expectancy of

thirty-one years. At the time of his death he was

receiving regular wages, $116.00 per month, or

$1,392.00 per year. This annual wage computed for

said period of expectancy would amount to the sum
of $43,152.00 not mcluding any increase of wages.

On the basis of the wages decedent was earning at the

time of his decease and the general nature of his work,

and viewing all the facts and circumstances presented

by the evidence, and considering that decedent lived

no longer than approximately 30 minutes from the

time he fell into the waters of the creek, and bear-

ing in mind that it was within the power of the jury

to reduce the damages for pecuniary loss, in the event

plaintiff's decedent was guilty of contributory negli-

gence, we are of the opinion that the ends of justice
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would be better served by requiring the plaintiff to

file a remittitur in the sum of $17,500, in order to

remove from the verdict any question of prejudical

elements, if any, contained therein.

In the same case, the following appears:

"Sutherland on Damages, Vol. 2 (4th ed.) page 1212,

states: 'It was said that in fixing the amount of the

recovery the court will not be careful to see that it

shall be sufficient to compensate for the injury, but

rather that the amount remitted shall be large enough
to strip the verdict of any prejudicial elements, giv-

ing the defendant the benefit of reasonable proba-

bilities in respect to the amount of the recovery so

that it shall clearly be regarded as not excessive."

Citing St. Louis, Iron Mountain and Southern Ry.

Co. V. Brown, 100 Ark. 107, 140 S.W. 279."

Also see the case of Carpenter v. Kurn, 157, S.W. 2d, 213,

wherein the court held that $20,000 for death of thirty- five

year old man, leaving wife and four minor children, who had

made average of $1,050 a year working in mines and $225.00

per year working on farms and had life expectancy of ap-

proximately 31 years, held excessive by $5,000. The last cited

case is a 1941 case.

The case of Checketts v. Bowman, 220 P. 2d, 682; 70

Ida. 463, while it is a case with which counsel on both sides

of this case, as well as the court, is familiar, is a case that we

feel we should cite to the Court in consideration of this case

because of the very important principal in such case announc-

ed. The measure of damages in the case of the wrongful death

of a minor are contributions which the parents might reason-
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ably have expected to receive from the earnings of the deceased

during his minority; and comfort, society and companion-

ship deceased would have afforded to them had he lived. In

that case the Supreme Court of Idaho held:

"We are mindful of the rule that the amount of dam-
ages is primarily for the jury to determine, and that

|

its verdict will not be disturbed except where abuse
|

of its discretion clearly appears." Citing cases. "When '

a motion for new trial is made the question is then

committed to the discretion of the trial judge, and
his decision thereon will not be set aside in the ab-

sence of an abuse of that discretion."

Further the Checketts case holds:

"The remedy for excessive verdicts rests largely with

the trial judge, whose duty is to carefully weigh the

evidence and not allow a verdict to stand for a great-

er amount than the evidence will reasonably justify."

"We assume for the purpose of the question before us

that the more liberal rule as to recoverable elements of

damage is applicable here. But even when so measured

the verdict in this case must be considered excessive."

That decision is of great important in this state for the

reason that by such decision the Supreme Court of the State

of Idaho is announcing a principal of law, and has conclud-

ed, as a matter of law, that there is a limit upon the amount

of monetary damages that may be allowed to the parents for

the loss of comfort, society and companionship that they

would have received had the minor child lived.

Some of the Courts in attempting to arrive at what is a

fair and just sum to be allowed for wrongful death have

adopted mathematical calculations to compute the return that
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could be expected from a large verdict. We call the Court's

attention to the case of Louisville ^ N. R. Company v. Steph-

ens, (Kentucky) 182 W. 447. That was an action brought

under the Federal Employers' Liability Act. (Under such

acts, the measure of damages is different than it is in an action

for wrongful death under the Idaho Statute.) This is a 1944

case. In that case the decedent was 43 years of age when he

met his death. He was in good health, frugal and saving. He

had no children, but he and his wife had taken a baby into

their home and treated her as their own child without adop-

tion. She was ten years old. The evidence concerning his earn-

ings with the Railroad Company covered a period of five

years. The last year his earnings were $2,216.92. The average

iOi the last two years was $2,069.25. The widow testified

that made $200.00 per month; and further that he con-

tributed to his wife one-half of his earnings, or approximately

$100. His expecatncy was 24.77 years according to mortality

tables. The Court found that considering the very liberal

expectancy of 25 years, with a rate of interest at 4 per cent,

the present value of an annuity of $1,200 would be $19,-

179.36, according to the Present Table Value; but that re-

gards interest compounded annually, it is not fair. However,

the gross recipts by the widow of $1,200 a year for 26 years

would be only $31,200 or $8,800 less than the verdict. An-

other test is that $40,000 at 4 per cent yields $1,600 a year,

which is $400 more than the decedent had contributed to his

wife. Accordingly, at the end of the period the widow, or her

estate, would have received the same annual pecuniary sup-

port she had during his lifetime and still have $40,000 plus
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accurals of $10,400. An insurance actuary furnished calcula-

tions of present values of an annuity payable in installments,

spread over a period of 21 years and of 25 years, at the rate

of 3 per cent per annum. These give the factors of 15.415

and 17.4131, respectively. The computations on $1,200 a

year would be $18,498 and $20,895 respectively. Using the

entire average earnings for the last two years of his life,

$2,069.25, and the same factors, it develops that the present

worth of the decedent's entire gross earnings would be $31,-

897.00 and $36,032.00, respectively. Therefore, it seems to

us that by any fair method of computation, having regard

at the same time for more intangible elements, the verdict must

be regarded as excessive.

The foregoing authority is of importance because in that

case the Court doesn't consider the total gross earnings of the

deceased but the earnings of the deceased which he contributed

to his wife.

In the case under consideration, there is no evidence in the

record whatsoever concerning the amount of the deceased's

earnings which he gave to his wife, or even the percentage of

the earnings that were devoted to maintaining the wife and

child. I am sure that the Court realizes that the protection in

employment that is afforded persons who have established

seniority with railroad companies and other similar employers

do not exist in the ordinary case.

The Court's attention is also called to the case of Stuertz

V. Coryell Building, 234 N.W. 926,, where a verdict of

$25,000 was held to be excessive and was reduced to $20,000.
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See also the case of Humphreys v. Ash (New Hampshire)

6 A. 2d, 436, which is an action for the death of a minor

child. In that state, the measure of damages was the present

worth. In that case the jury was charged that in estimating

the probable expectancy of life of the child they were:

".
. . to take into consideration his age, health, physical

condition and appearance of health of his parents. Of
course, in determining what compensation should be

given for the above factors, you should award only

the present worth of any elements of damage."

The court further held that it is not to be assumed that

the average jurors have mathematical knowledge sufficient

for an understanding of, or enough school to calculate "pres-

ent worth." They are entitled to know that the present

worth of damages to be suffered in the future is such sum of

money in hand as with a proper rate of interest compounded

will yield the sum to be attained at the conclusion of the

period in contemplation, and the rate of interest taken may be

the average current rate according to standard investment

practices.

In ascertaining the present worth of the future loss of

earnings, that is, in discounting the recovery because future

losses are paid for in advance, the rate of discount is based

upon the current return upon long-term investments if the

prospective losses are long continued.

Also see the case of Illinois Central R. Company v. Hum-

phries, (Miss.) 1934, 155 So. 421. In that case a $50,000.00

verdict was held excessive for the death of a brakeman of
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46 years, earning from his employment and outside activities

from $350 to $550 monthly. He left a widow of 43 and two

sons, ages 11 and 13. This act, likewise was brought under

Federal Employers Liability Act. The Court holds that the

pecuniary loss of the beneficiaries under the statute allowing

recovery for the death of a person engaged in interstate com-

merce is not measured by what the deceased had earned, or

might have earned in the future, but by that portion of his

earnings bestowed up the beneficiaries, and by the amount

thereof which they might reasonably have expected to receive

from him had he lived.

We realize that the statute under which this action was

brought contains no such provisions except possibly by impli-

cation. As to the monetary loss to the plaintiff in this case, it

must be measured, not by the total amount of the deceased's

earnings, but by the amount that he would reasonably have

been expected to turn over to her and to their child, that is

money the deceased would deliver to his wife for the mainten-

ance of herself and the home. Any computation, therefore,

upon the amount of damages to which she is entitled would

be invalid without arriving at some basis concerning the

acount that would have been delivered to her by him.

Also see the action of Truesdale v. Wheelock, (Mo.)

1934, 74 S.W. 2d, 585. This also was an action brought

under the Federal Employer's Liability Act. In that case, the

Court held that calculating the present worth of May's en-

tire earnings at $200 per month by the same tables, for his

expectancy, we find the present worth to be $30,630.40.
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Considering that May's occupation was a hazardous one and

that he might not for the whole thirty-three years have as

great an earning power, it cannot be said with any certainty

that even these amounts would actually represent the present

worth of the loss of his earnings or contribution to his family

by reason of his death. Of course, financial contribution is not

the sole measure of recovery, and it is impossible to measure

the value of the loss of a husband and parent by material

standards. But not no recovery can be allowed for loss of

companionship and mental anguish. The verdict in that case

was reduced from $35,000 to $30,000.

See also the case of Manchester v. Youngstown Sheet ^
Tube Co., 46 N.E. 2d 780, in which a verdict of $3 1,963.00

for the death of a 24-year old laborer who had one child

when he died and whose wife bore another child after his

death, was held excessive in the sum of $7,963.00.

Also see the case of Oklahoma Transportation Company

V. Martin, 91 P. 2d 74, (Okla.). In that case a verdict of

$30,639.50 for the wrongful death of a 27-year old worker

who was survived by a 2 6 -year old wife and two children,

ages 3 and 5, who had a life expectancy of 37.43 years, and

who was able to earn when employed approximately $100

per month, was held excessive in the amount of $10,639.50.

The Court held that:

"... there is no fixed rule for computation of a re-

covery in cases of this character and each case stands

more or less upon its own facts.'

Also see the case of City of Sapulpa v. Deason, 196 P.
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544, where a recovery was reduced to $15,000 from $25,000.

In that case, the deceased was 40 years of age, had an earning

power of $20.00 per week, and a life expectancy of 28 years.

He had a family consisting of a wife and four children.

In connection with this phase of the case, we desire again

to call the Court's attention to the fact that there is no evi-

dence in the record adduced by the plaintiff concerning the

education of the deceased, Wayne Robert Larsen, Sr., nor the

exact type of work in which he was engaged at the time of

his death, so that it could be determined with a greater degree

of accuracy the probabilities concerning the extent and

amount of his future earnings.

The defendant contends that the Trial Court erred in

giving the following instruction: (Tr. p. 186)

"You are instructed that in determining whether or

not the operation of the airplane in this case was care-

less or reckless, you may consider whether or not

there has been under the evidence in this case, a vio-

lation of the following' provision of the regulations

of the Civil Aeronautical Authority:

'No person shall pilot an aircraft carrying passengers

during the period from one hour after sunset to

one hour before sunrise, unless he has made at least

five take-offs and landings to a full stop during

such period within the preceding ninety days.'

You are further instructed that if you find that there

was on the part of Homer G. Smith, a violation of

this provision, that such violation would be proof of

negligence in itself and then if you further find that

such a violation was the proximate cause of the acci-
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dent and the resulting death of Wayne Robert Larsen,

and you have also found for the plaintiffs on the issue

of agency, it will then be your duty to find in favor

of the plaintiffs and against the defendant."

Appellant contends that such instruction is in error be-

cause said instruction advises the jury that violation of the

regulation is proof of negligence in itself. Appellant contends

that violation of a ruling of a commission or board is not

negligence in itself. We are assuming that the use of the words

'in itself convey the same meaning as 'per se.' The violation

of a ruling or regulation of a commission or board is only

evidence or proof of negligence, it is not negligence in itself

(Points ^ Authorities XXXIII) . Therefore, in so directing

the jury was to advise the jury that if they should find

that the regulation had been violated and that it was the prox-

imate cause of the accident then they could be justified in bas-

ing a conclusion of negligence solely upon the violation of

the regulation, which we contend is not the law.

Defendant also contends that said instruction set forth

in the previous paragraph was error in that there was in-

sufficient evidence to conclude that the violation of the regu-

lation was the proximate cause of the accident. The evidence

concerning the accident resulting from the night flight was

entirely conjectural and there was no sufficient foundation

for such a conclusion to have been drawn by the witnesses.

(Tr. 155, 158, 159). And that the matter of their conclud-

ing thus was highly conjectural and specuation and was in

sufficient to be submitted to the jury the question of the

application of the violation of this regulation.
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Appellant also contends that the Court erred in giving to

the jury the following instruction: (Tr. p. 184)

"You are instructed that the circumstances and facts as

established by the evidence are such that you may in-

fer negligence on the part of the defendant. You are

not compelled to do so and this inference is merely

one which you may take into consideration in the

weighing of the facts and circumstances of the en-

tire case as presented to you."

The effect of such instruction being to advise the jury

that the doctrine of res ipsa loquitur had application to the

case and that the Court conclude the evidence of negligence

from the mere happening of the accident.

Appellant contends that the authorities that we have

cited in our Points and Authorities are overwhelmingly in

favor of the rule of law, that the doctrine of res ipsa loquitur

does not have application to airplane accidents, but that in

an airplane accident, it is incumbent upon the plaintiff seek-

ing injury to show some negligence upon the part of the per-

son operating the airplane. Appellant contends that the decis-

ion was erronious in spite of the fact that the Court instructed

the jury: (Tr. p. 882)

"Negligence is never presumed but must be proven by

a preponderance of the evidence. No presumption of

negligence arises from the mere happening of an ac-

cident."

The appellant contends that the Court erred in giving the

instruction cited on page 187 of the transcript:



71

"You are instructed that no person shall pilot an air-

craft under authority of a private pilot's certificate

issued by the administrator of the Civil Aeronautics

Administration of the United States Government un-

less he hae in his personal possession at all time while

piloting aircraft a medical certificate or other evidence

satisfactory to the administrator showing that he has

met the physical requirements as a private pilot with-

in the last twenty-four calendar months preceding

the flight."

for the reason that it was not contended by the plaintiff that

the said Homer G. Smith did not have a medical certificate

issued to him as is required in such regulation, and that the

effect of such instruction would be to inject the consideration

of the violation Of a regulation in the case of which there was

no evidence.

The appellant likewise contends that the Court erred in

refusing to give defendant's requested instruction No. 7,

which provides as follows:

"You are instructed that in connection with the as-

sumption of risk on the part of the deceased as this

has been defined to you in these instructions, that you

may consider in determining whether or not the de-

ceased assumed the risk of this flight, that aviation

has not as yet become either a necessary or common
means of transportation. This, coupled with the fact

that airplanes have not yet been perfected to the

point of certainty of control approximating that of

which automobiles are capable, and with the serious



11

character of harm which an airplane out of control is

likely to do to persons, structures, and chattels on the

land over which it flies, makes it proper to regard

aviation as an extra hazardous activity; and further-

more that a perfect plane, perfectly flown, may crash

in unfavorable weather."

The authority for the foregoing statement may be found

in the American Law Institute, Restatement of the Law of

Torts, Volume 3, page 47.

The authorities which appellant has cited in its brief

under this question hold that the flight of persons in privately

owned and operated airplanes is classified by the authorities

as an extra hazardous activity and the circumstances of this

case, considering the time of day that the flight commenced,

the nature of the aircraft, the experience of the pilot, and

other circumstances, were sufficient to bring the performance

within the ruling of extra hazardous activity and the defend-

ant was entitled to have the jury advised by the Court that

the doing of the very thing that was done by the deceased

in this case constituted extra-hazardous activity, as classified

by the Courts. The failure of the Court to so instruct the jury

deprived the defendant of the benefit that would have been

received if the jury had been so instructed as to the extra

hazardous nature of the flight. The defendant's requested

instructions were not included in the transcript through no

fault of the reporter. At the time of the trial, defendant failed
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to receive the requested instructions from the Court Reporter

and deliver them to the clerk.

The above and foregoing is respectfully submitted to the

Court.

MILTON E. ZENER
BEN PETERSON

Attorneys for Appellant

Residing at Pocatello, Idaho
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ANSWER BRIEF OF THE APPELLEES

L STATEMENT OF FACTS.

The appellees, Helen Joye Larsen and Wayne Robert

Larsen, Jr., a minor, the wife and son, respectively, of

Wayne Robert Larsen, Sr., now deceased, as his sole and

only heirs at law (Tr. p. 160), caused to be filed in the

United States District Court in and for the District of

Idaho, Eastern Division, against the appellant, The Boise

Payette Lumber Company, a Delaware corporation, their

Complaint (Tr. pp. 3-6) designed to recover damages for the

wrongful death of the husband and father which occurred



in an airplane crash on July 18, 1950 at Phillips Field near

Pocatello, Idaho. The Complaint alleges that the wrongful

death was due to the negligence of one Homer G. Smith, the

agent of the appellant, in the piloting of the airplane in the

course of his employment and in the furtherance of the

appellant's business (Tr. pp. 4-5).

The appellant, by its responsive pleading (Tr. pp. 6-7),

denied generally the allegations of the complaint and

asserted affirmatively the defenses of contributory negligence

and assumption of risk.

The issues having been thus joined, the matter came on

for hearing before the Honorable Chase A. Clark, United

States District Judge, and a jury of twelve (Tr. pp. 11-15).

The jury resolved the factual issues in favor of the ap-

pellees and against the appellant and assessed the damages
at $75,000.00 (Tr. p. 10). Thereafter, the appellant caused

to be filed its Motion for New Trial based upon three

separate and distinct grounds

:

a. Error in the application of the law of agency.

b. Error in the application of the law of negligence,

and

c. That the damages were excessive (Tr. pp. 16-22).

Judge Clark, having heard and considered the arguments

on the Motion for New Trial, denied it and entered judgment

in accordance with the verdict of the jury (Tr. p. 16). This

appeal is brought to review that judgment.

The factual situation pertinent for a full consideration

of this appeal may be stated as follows : The deceased,

Wayne Larsen, Sr., his father, Lawrence Bert Larsen, and

his brother-in-law, Orville Berry, were engaged in the con-

tracting business in the City of Pocatello, Idaho (Tr. pp. 94-

95). Their business required the purchase of lumber and

building materials (Tr. pp. 55, 56). The appellant was en-

gaged in the business of selling, at wholesale, lumber and
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building materials to contractors and others, and for this

purpose operated and maintained many yards in the State

of Idaho (Tr. pp. 34, 35). In the summer of 1950, for the

purpose of contacting old customers, which the appel-

lant had lost for some reason or other, it hired Smith

and assigned him to its Pocatello yard (Tr. p. 35). In such

assignment, he was under the immediate supervision of Carl

AVahlquist, who was the local manager of the Pocatello yard

(Tr. p. 78). This yard, as well as its employees, was under

the general supervision of F. M. Lacy, the District Manager,

and in turn, all worked and operated under the supervision

of J. L. Jeremiasen, Vice President and General Manager of

the appellant (Tr. pp. 34, 46, 47, 77). Jeremiasen employed

Smith at $275.00 per month as a salesman, estimator and

contact man (Tr. pp. 35, 39). Jeremiasen (Tr. p. 36),

Lacy (Tr. p. 90), and Wahlquist (Tr. p. 75) all were cog-

nizant of the fact that Smith owned an airplane. The aircraft

was a Cessna, approximately six months old, with a total

flying time of 120 hours on its Continental engine (Tr.

p.' 123). The pilot, Smith, on July 4, 1950, fourteen

days before the accident, had been awarded and was the

holder of a temporary, private C. A. A. certificate (Tr. p.

122). This certificate was partially earned by flying time

accrued during his working day, for which time he was paid

by the appellant (Tr, p. 75). At the time of the accident,

he had approximately 60 hours of flying time with one-half

of it in the type of aircraft involved (Tr. pp. 122-124). He
had no night flying experience (Tr. p. 124).

On the night of the accident, July 18, 1950, the weather

conditions were ideal for flying (Tr. pp. 123, 124). It was

clear. The ceiling was unlimited. The visibility was un-

limited. The dew point was 39 and the temperature was 64°

(Tr. pp. 123-125). The aircraft was equipped with dual con-

trols (Tr. p. 142).

On the day of the accident, the Messrs. Larsen and

Berry had been contacted by Smith in the discharge of his



duties and had been sold considerable lumber and other

building materials (Tr. p. 42). On the evening of the acci-

dent, Smith invited them to a night baseball game at Twin
Falls, Idaho, a distance of approximately 120 miles from

Pocatello, Idaho (Tr. pp. 84-85). Prior to the flight in the

aircraft to this city, Smith, by telephone, called his superior,

Lacy, and advised him that he was flying the Larsens and

Berry to Twin Falls. Lacy was in^dted to go along but

declined (Tr. pp. 84, 85, 87). Smith had, from time to time,

in the discharge of his duties, entertained certain contractors

at dinner and other amusements at the expense of his em-

plover. This entertainment had been after "the usual work-

ing hours" (Tr. p. 62).

Smith also oAvned and used, in the discharge of his

duties, a passenger automobile for the use of which the

appellant paid him on a mileage basis (Tr. p. 61).

After a successful flight to Twin Falls, which originated

at Pocatello at approximately sunset (Tr. p. 83) the witness-

ing of the night baseball game, the party returned in the

aircraft to Pocatello shortly after midnight July 18, 1950

(Tr. p. 135). As the aircraft approached the landing field

at Pocatello, Smith radioed the control tower for landing

instructions (Tr. p. 135). His voice was recognized by the

two people in charge of the control tower (Tr. pp. 136, 151).

Landing instructions were given and shortly thereafter

occurred the crash that brought about the death of all four

occupants of the airplane (Tr. pp. 122, 136).

Under a hypothetical statement of facts, which con-

tained all of the essential facts proven, three expert wit-

nesses concluded that the accident which caused the death of

Mr. Larsen was the result of the ''lack of night time flying

experience by the pilot" (Tr. pp. 155, 158, 159). The pilot's

log book (Exhibit No. 8), which was produced at the trial

by the mdow of Smith, disclosed that the pilot possessed

no night flying experience (Tr. pp. 114, 115). An examination
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of the wreckage the day following the crash, by a govern-

ment examiner, disclosed that *'It could be ascertained that

there was no aircraft or engine malfunction" (Tr. p. 124).

The deceased husband and father was a man of approxi-

mately 33 years of age, in good health, industrious and de-

voted to his family (Tr. pp. 98, 168). At the time of his

death, he was not only engaged with his father and brother-

in-law in the contracting business, but was employed by
one Zigler (Tr. pp. 95, 163). His earnings were approximately

$450.00 per month. He left surviving him a wife in her

early 20 's and a child yet unborn (Tr. pp. 160, 161).

At the time of death, Larsen was the holder of a C. A. A.

private pilot certificate (Tr. p. 169), but had not flown any
aircraft for more than a year (Tr. pp. 160, 169).

He had met Smith for the first time on the day of the

tragedy (Tr. p. 163).

II. ARGUMENT.
The form of the argument presented in this brief will

follow seriatimly the points urged by the appellant in its

brief. This is done so that the Court may place in juxta-

position appellee's brief with that of the appellant's.

A. THE ALLEGED ERROR IN THE APPLICA-
TION OF THE LAW OP AGENCY.

A study of the appellant's brief, (p. 30-45) on this

phase of the argument, indicates that its entire argument

is bottomed upon the theory that the record is destitute of

proof of authorization for the use of the instrumentality or

the flight. Necessarily then, we must give consideration to

all of the proof touching, and concerning this authority. For
the convenience of the Court, we abstract this testimony:

1. J. L. Jeremiasen (Vice President and General Man-
ager (Tr. pp. 34-52).

This witness, in his official capacity, employed Smith
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on April 1, 1950 at a monthly salary of $275.00 and assigned

him to the Pocatello yards (Tr. pp. 35, 39). Smith was em-

ployed as a salesman, estimator and contact man (Tr. p.

43) ; his duties included the entertainment of the customers

and prospective customers of the appellant (Tr. pp. 37, 38),

for which entertainment expenses he was reimbursed by the

company (Tr. pp. 47-48) ; Smith was authorized to do and

did considerable work away from the yard. He was paid

on a mileage basis for the use of his car in his work (Tr.

p. 48). The selling program of the company required him

to do "any legitimate thing" that would increase business

(Tr. p. 37, 41). The Messrs. Larsen and Berry, as contrac-

tors, were customers of the company whose business it de-

sired to keep (Tr. p. 42). On the day of the tragedy. Smith

had contacted them and had been working with them (Tr.

p. 42). This witness knew a week or ten days prior to the

accident that Smith owned an airplane and was flying it

(Tr. pp. 36, 44). The plane was the personal property of

Smith (Tr. p. 44), and the company had not, in anyAvise,

paid any part of the purchase price (Tr. p. 44). Travel in

commercial airlines had been, from time to time, authorized

by the company (Tr. p. 45). This witness had never author-

ized Smith to use the airplane in the business of the com-

pany. On the other hand, he had never forbidden its use

(Tr. pp. 46, 51).

2. Frank M. Lacy (District Manager) (Tr. pp. 77-93).

On the date of the accident, Smith was working under

the immediate supervision of Mr. Wahlquist and under the

general supervision of this witness as District Manager. The
offices of the District Manager are adjacent to the Poca-

tello yards, and these yards are within the district assigned

to him (Tr. p. 77). Immediately prior to the date of the

tragic accident. Smith had discussed with the witness a sales

promotion plan of such magnitude as to require Jeremiasen,

to come to Pocatello from the general offices of the company
in Boise (Tr. pp. 81-82). A tentative meeting, after hours,
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was arranged between Lacy, Jeremiasen and Smith for this

purpose on the night of the accident (Tr. p. 83). At 7:00

o'clock P.M., July 17, Smith, who had been working with

the Larsens during the day, called Lacy by telephone for

the purpose of determing whether or not the proposed

meeting would be held (Tr. p. 83), and was advised that

Jeremiasen had not yet arrived (Tr. p. 84), whereupon.

Smith advised the witness that, "inasmuch as there is some
uncertainty about Mr. Jeremiasen coming, I believe we will

go to the ball game", (meaning Messrs. Larsen and Berry)

and he suggested, "I believe I will fly them down" (Tr.

p. 85). The witness was invited to go along but declined

(Tr. p. 87).

The witness was then asked: (Tr. pp. 85-86)

'*Q. You knew that it would be in furtherance of

the company business for him to entertain these men?
A. I would assume that it would."

Further, he was asked: (Tr. pp. 86-87)

"Q. You told him (Jeremiasen) that Mr. Smith had

taken these boys to the ball game?
A. Yes, sir.

Q. You knew that they were your customers?

A. Yes, sir.

Q. You knew that they were your customers when
he reported to you over the telephone that he was going

to take them to the ball game?
A. Yes, sir.

Q. You knew that they were your customers and

you knew that it was within the scope of his duty to

entertain and be nice to prospective and to present

customers did you not?

A. Yes, sir.

Q. When Mr. Smith told you that he thought he

would take those men to the ball game, did you tell him
to drive carefully?



A. Yes, I did."

And again (Tr. p. 90),

**Q. If anyone in authority could authorize a man
to use his plane, then he would have a right to use it?

A. Yes.

Q. If you authorized it, he would have the right

to use it?

A. Yes.

Q. And he had a right to invite the boys to go

to the ball game?
A. Yes, sir.

Q. You knew he was inviting them?

A. Yes, sir.

Q. You knew that he had this plane?

A. Yes, sir.

Q. Did you know that he was flying it in the day-

time?

A. No. I didn't know that until today.

Q. Did you tell any of the boys not to go with him?
A. No. I didn't.

Q. You didn't care if they went?

A. If they flew after hours it would not be any
of my business?

Q. If they flew with him in hours, business hours,

it would be your business?

A. Definitely."

The witness was then asked: (Tr. p. 91)

"Q. Had he (Smith) ever discussed with you about

your flying to Boise with him, on business?

A. He had invited me to do that.

Q. Had you ever indicated that later you were
going to do that?

A. I was entertaining the idea; I suggested that

I might go mth him."
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3. Carl Wahlquist (Yard Manager) (Tr. pp. 52-77).

This witness testified that July 18, 1950 was one of

the regTilar working days and that Smith was at his job

as usual (Tr. p. 53); that on that day Smith was working

with the Messrs. Larsen and Berry in an effort to retain

their business (Tr. p. 54); that he encouraged Smith to

entertain the customers of the company (Tr. pp. 53-54).

Smith was working with the Larsens and Berry on several

projects which would mean revenues of approximately

$10,500.00 to his company (Tr. pp. 55-56). He testifies that

Lacy told him after the accident, that he, Lacy, knew that

Smith was taking the Larsens and Berry to the ball game
prior to the take-off (Tr. pp. 57-58). However, the witness

testified that had he known of the trip prior to the take-off,

he would have advised against it (Tr. p. 60). On the day
of the accident, the witness was ill and had not reported

for work (Tr. p. 72).

The expenses incurred by Smith in the entertainment

of customers were approved by the witness (Tr. p. 71).

Exhibits 4 and 5 were expense checks which had been ap-

proved by him for this purpose. One of the items

on Exhibit 4 was for expenses incurred in entertain-

ing Orville Berry, one of the passengers in the plane at

the time of the accident (Tr. p. 61). This witness knew that

Smith had been taking a flying course (Tr. p. 75) during

regular office hours for which he was being paid by the

company.

On pages 76 and 77, the following colloquy is found:

''Q. If he asked you after five o'clock about enter-

taining customers could you have told him or not?

A. Yes.

Q. Then you did have the right?

A. Yes.
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Q. Taking a man to a baseball game would be

proper form of entertainment?

A. Yes.

Q. Did you question that lie was in the furtherance

of the Company business or was trying to entertain

these men when he took them to Twin Falls?

A. I don't question that.

Q. Your only question is that he didn't have a

right to do it?

A. That is right.

Q. You don't question that he was doing it in

the furtherance of the Company's business?

A. I have no question about that."

4. Geneva Mae Berry (sister of the deceased) (Tr. pp.

94-104).

After testifying that Mr. Lacy and Mr. Wahlquist

came to the family home for the purpose of offering their

condolences, the day following the accident, this witness

recited the following conversation: (Tr. p. 96)

''Q. Tell the jury what he (Lacy) said to you in that

connection ?

A. Yes, I will. Of course, they naturally offered

their sympathy; they were very kind and expressed

their sympathy, and he said that if it had just been ten

minutes later he would not have let Mr. Smith gone.

He didn't tell me who was coming, but he said Mr.

Smith called in and checked up to see if this man had

come and he said that Mr. Smith said *'I think we
should do something nice for the Larsens and Berry and

I am going to take them to the ball game. I will fly them

down.

Q. What did Mr. Lacy say he said when Smith

said *We should do something nice for Larsens and

Berry'!

A. He said it was O.K. for him to go, they
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wouldn't need him that night, that this man from Boise
hadn't come and it would be all right to take them to

the ball game, to fly them down. '

'

The witness further testified that on March 22, 1951

Mr. Lacy paid a second visit to the family home. She was
then asked: (Tr. pp. 97-98)

"Q. Was anything said about Mr. Smith—did Mr.
Lacy say anything about his flying with Mr. Smith later ?

A. Yes, he did.

Q. Tell us what Mr. Lacy said about that?

A. He said that he had asked him (on) several

occasions to go with him and he always turned him
down, and he said that (he) was planning on going

with him to Boise later on in the week on business, in

the plane."

5. Naomi .Demuzio (another of deceased's sisters) (Tr.

pp. 104-106).

This witness, after testifying that she remembered
Mr. Lacy coming to the family home to pay his sympathies,

was asked: (Tr. p. 105)

"Q. Did you hear any discussion between Mr.

Lacy and Mrs. Berry concerning the airplane flight the

evening before, that resulted in the tragedy?

A. Yes, I did.

Q. Now, what I want is any discussion, if there

was any about Mr. Smith, about flying, going on the

trip?

A. Mr. Lacey said that Mr. Smith had called to

see if the fellow from Boise had come yet and Mr. Lacey

said no, he hadn't arrived, and Mr. Smith said if they

hadn't arrived yet he thought he would go to Twin Falls

to the game ; that he would take Mr. Larsen, Wayiie Lar-

sen and Mr. Berry to Twin Falls, that we should do

something nice, and if the fellow from Boise hadn't
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arrived would it be all right if he would go and Mr.

Lacey said yes.

Q. Was there anything else said by Mr. Lacey?

A. He said if Mr. Smith had called ten minutes

later he would not have let him go as the fellow from

Boise arrived as planned."

Thus it will be seen that the testimony is that, on the

day of the tragic flight, Smith was working with the Larsens

and Berry in the discharge of his admitted duties. His im-

mediate superior, because of illness, was absent from his

desk and Lacy, the District Manager, was in charge. Smith

and Lacy had discussed the feasibility of a promotional

plan of such magnitude that the General Manager of the

company felt it necessary to come to Pocatello to discuss it.

A tentative meeting was scheduled between the three for

the evening of the tragic accident. For some reason, un-

explained in the record, Jeremiasen was late and Smith,

for the purpose of determining the status of this tentative

meeting, telephoned Lacy and was advised by him that no

meeting would be held that night. It was then that Smith

suggested his continued attentions to the Larsens and Berry.

The telephone conversation between these men definitely

advised and gave notice to the District Manager, Lacy, of

the following pertinent fact: (1) That Smith, instead of

attending the scheduled meeting, was to entertain the custo-

mers of the company; (2) That the entertainment would

take the form of witnessing a night baseball game at Twin
Falls, Idaho, a distance of approximately 120 miles from
Pocatello; (3) That the journey to Twin Falls would be

made in Smith's plane, and (4) That admittedly, the trip,

the flight and the entertainment were all done in further-

ance of the company's business.

Accordingly, it is immediately apparent that reasonable

men might very well interpret the telephone conversation

between Smith and Lacy as a specific request for authoriza-

tion to use the instrumentality to make the flight, particu-
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larly, when one considers that Lacy directed his agent to,

"drive carefully" (Tr. p. 87).

The granting of authority from a principal to an agent,

or a master to a servant, may take three separate and distinct

forms. Such authority may be expressed, it may be implied

or, it may be apparent, but; whatever form it takes, the

liability of the principal is the same if the act authorized is

done by the agent in the course of his employment or in the

furtherance of the principal's business. It is axiomatic that

authority, whether express, implied or apparent, carries

mth it the incidental power do that which is necessary to

carry out the purposes of the agency. We take the position

that however the established testimony may be intepreted,

so far as granting of authority is concerned, the ultimate

result spells out liability for the appellant.

The record does establish that the principal granted to

his agent express authority to use the airplane and to make
the flight. Affirmatively, we point up the testimony of Mrs.

Geneva Mae Berry (Tr. pp. 96-98) and Mrs. Naomi Demuzio
(Tr. p. 105). The testimony reproduced at Pages 10 to

12 of this Brief permits of only one interpretation, that is

to say, that Smith, the agent, prior to the flight, requested

and received from Lacy, his superior, precise, direct and
express authority to fly the airplane in furtherance of the

company's business and for it use and benefit, and that

Smith's actions, at all times in the course of the flight,

were subject to the company's control.

The question of whether or not express authority was
granted or denied is always a question of fact within the

sole province of the jury and where, as here, the record con-

tains substantial, credible evidence which establishes that

fact or from which reasonable inferences may be drawn of

that fact, such finding is conclusive.

In Carter vs. Besseij, 97 Utah 427, 93 Pac. (2d) 490, the

Supreme Court of Utah stated the rule as follows

:
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*' Whenever reasonable minds may differ as to

whether the servant was at a certain time involved

wholly or partly in the performance of his master's

business or within the scope of his employment, the

question is one for the jury. '

'

This Honorable Court in United States vs. Wihye, 191

F. Rep. (2d) 181, broadens the rule by holding that:

''Where the servant is combining his own business

with that of his master or attending to both at sub-

stantially the same time, no nice inquiry will he made
as to which business the servant urns actually engaged,

in when a third person was injured, but the master will

be held responsible, unless it clearly appears that the

servant could not have been directly or indirectly serv-

ing his master. (Emphasis supplied.)

See Gorton vs. Doty, 57 Ida. 792, 69 P (2) 136.

The record abounds with proof that the authorization of

the agent might very well have been implied. In this regard

we call attention to the fact that Mr. Lacy, himself, testified

that he knew Smith had a plane ; that the Larsens and Berry

were customers; that Smith was entertaining them, and that

such entertainment was an incident of his employment. He
knew that Smith was flying its customers in his plane to a

night baseball game at Twin Falls, Idaho. There can be noj

question about the knowledge of these facts since he, him-

self, was invited to go along and declined. It is important

to note the manner and the form which his declination took.

The colloquy between Smith and Lacy on the telephone wasj

as follows: (Tr. p. 87)

"Q. Do you want to go along?

A. You know what my answer would be."

It is respectfully submitted that if Lacy had not desired

to clothe appellant's agent with the implied authority to

make the trip, he was under a duty to unequivocally deny

the authorization; but instead, he admonishes the pilot to|
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''drive carefully". That admonition to ''drive carefully" im-

pliedly gave consent that the trip was authorized. From it,

it can be reasonably presumed that Lacy controlled the

flight, the instrumentality and the actions of appellant's

agent in the piloting of the airplane.

In this regard, we call attention to the case of Bruce vs.

O'Neal Flying Service, 231 N. C. 181, 56 S. E. (2d) 560. In

that case the O'Neal Flying Service operated and maintained

a flying field and employed one Bobbitt to fly its plane in

an airshow that it was conducting. In the presence of

O'Neal, the president of the defendant corporation, Bruce

approached Bobbitt, the pilot, and said, "Bobbitt, how
would you like to have a passenger?" Bobbitt replied "come
on." Bruce entered the plane without any objection on the

part of the President, O'Neal, who heard the conversation

and replied, "It's up to the pilot." The flight resulted in a

mishap which . claimed the life of Bruce. In reversing a

directed verdict for the defendant, the Supreme Court of

North Carolina said:

"The evidence tends to show that Bobbitt was an

employee of the defendant and as such was given com-

plete charge of the plane which operated in the airshow,

or demonstration. O'Neal, the president of the defend-

ant company and the manager of this enterprise testi-

fied that Bobbitt was selected by the defendant for this

purpose. This is sufficient to raise an inference of

agency (Citing Cases). The circumstances under which

Bruce entered the plane also raise the inference that the

pilot was authorized to take him up and owed to him the

duty, imputed to the defendant, to refrain from negli-

gent injury. The invitation was extended to Bruce by

Bobbitt within the hearing of O'Neal and its signifi-

cance was at once apparent. It did not required the

spoken word, merely his silent acquiescence to give au-

thority. (Citing Cases)"

The record clearly establishes that Smith spent consid-

erable time away from his desk, engaged primarily in the
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promotion of sales. Travel, in and about the area, was an

incident of his duties. The appellant recognized this and

paid him, in addition to his salary, on a mileage basis. In

the short time he worked for the company, he traveled sev-

eral thousand miles. It is important to note also that he

and Lacy had contemplated and planned to use this very air-

plane in joint travel in company business (Tr. p. 91). We
point up the fact that this element in and of itself, is suffi-

cient to establish that travel was part of Smith's job, and

that as an incident thereof, it was fairly within the con-

templation of the principal and its agent that the agent was
to use some means of conveyance to effectually prosecute

the principal's business. Naturally, the use of the automo-

bile would be more extensive than the use of the plane. This

fact, however, is not controlling. The circumstances under

which the particular job was required to be done, however,

would be important.

The appellant has consistently urged that unless the

use of the specific instrumentality was expressly authorized,

any act done by the servant would be outside the scope of

his employment, notwithstanding its purpose. The fallacy

of this arg-ument is determined in Leuis vs. National Cash

Register Co., 84 N. J. L. 598, 87 Atl. 345, wherein it is

stated:

"But it is further urged by the appellant that the

use of an automobile by Kaler in his master's business

was unauthorized by the contract. It is apparent from

a plain reading of the contract that it was fairly within

the contemplation of the parties that Kaler was to use

some means of conveyance to effectually prosecute the

master's business. The appellant would hardly have

expected that Kaler was to carry heavy cash registers

to customers or prospective ones in any other way than

by some kind of a vehicle. From Kaler 's testimony it

appears that the necessities of the appellant's business

required the use of some kind of conveyance, not only
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for the carriage of cash registers but also in bringing

prospective purchasers to the place of business, where

the appellant's registers were stored, for the purpose of

inspection and sale. The contract required Kaler to

devote his whole time and endeavors to the appellant's

business, which was of such a nature that the use of a

conveyance may be fairly implied, and the fact that it

was provided at the expense of the agent did not make
it any less necessary in the carrying on of the business,

for which he had agreed to pay all the necessary ex-

penses. The fact that Kaler substituted the use of an

automobile for the horse and wagon is unimportant.

There is testimony tending to establish that the appel-

lant had knowledge of and acquiesced in Kaler 's using

an automobile in place of a horse and wagon for the

purposes of the business, and therefore the appellant's

further contention that the use of the automobile in

place of a horse and wagon was unauthorized by the

company is not sustained."

It is hardly conceivable that the principal, in the instant

case, would require its agent to drive from Pocatello to

Twin Falls, Idaho, and return, a distance of approximately

240 miles, with its customers, witness a night ball game and
return to his desk the next morning ready, willing and able

to engage in an important conference with the General Man-
ager and Vice President. Indeed, it is reasonable to pre-

sume that it was fairly within the contemplation of the par-

ties that the only means of transportation which would al-

low Smith to do his job with his customers and be ready

the following morning to engage in this conference, was the

use of the plane.

It is respectfully submitted, too, that liability of a mas-

ter for the acts of his servant does not require proof that

the specific act causing the injury was authorized. In

Pacific Telephone and Telegraph Co. vs. White, 104 F. (2d)
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923, the Justices of this Court laid down the rule in the fol-

lowing language:

''Were it not for its officers and agents a corpora-

tion could not act; they perform its functions and for-

mulate its policies. It is not contended that the ranking

officers specifically directed and commanded Hansley to

set upon and beat White or that they commended Han-
sley for so doing, but the man who was assigned to in-

vestigate such cases did assault White while acting

within the scope of his employment—so the jury found
and it is not within the province of this court to dis-

regard this finding of a fact and exonerate appellant

from blame because the specific act may not have been

authorized or directed, by some officers superior to Han-
sley/' (Italics Supplied)

With respect to whether or not Smith had the apparent

authority to make the flight, we call attention to the fact that

the appellant concedes that Smith was its agent, employed

to promote sales and its sales program in the Pocatello

area; that as an incident to the discharge of his duties, he

had authority to entertain the customers of the Appellant

and that it was fairly within the contemplation of the prin-

cipal and the agent that some means of transportation was
necessary for this purpose. As an agent without title, much
of his work was done away from his desk. It was Smith's

job not only to sell but to promote sales, to estimate

materials for projects, but, principally to establish and
maintain good will. Again, we see that this required

some means of transportation, the precise means to

be determined by the circumstances of the case at hand.

If Smith's tasks required him to go from project to

project within the corporate limits of Pocatello, the

most feasible means of transportation was his automo-
bile. On the other hand, if distance, time and convenience

were essential elements in the discharge of his duties, air-

plane travel might very well be the requisite means. The
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company knew and understood this. It specifically approved
the use of his automobile and paid him on a mileage basis.

Likewise, they knew and understood that his airplane might

be used. The proof of this is found in Lacy's admitted

plans for the use of the airplane in joint travel with Smith
in company business. This fact is further buttressed by the

proof that Smith's training as a pilot was done on company
time with company pay.

On the night of the tragedy, the telephone message from
Smith informed his superior precisely of the trip, why it

was being made and who was making it. All knew and un-

derstood that it was in furtherance of the company's busi-

ness. As a reasonable man, conscious of his duties to his

company and its customers, if Lacy did not wish to appear

to clothe his agent with the authority to make the trip, it

became his duty to forbid it, or at the very least, to advise

and explain to^ the company's customers that Smith was not

acting then as the company's agent. At this late date, the

appellant cannot be heard to complain for this failure, for

it cannot hope to reap the reward of its agent's actions and
escape the attendant liabilities.

It is respectfully submitted that even the violation of a

specific instruction by the agent does not relieve the prin-

cipal of liability, where the act done, is in furtherance of

the principal's business. In West vs. Woolworth Co., 215

N. C. 211, 1 S. E. (2d) 546, the Court said:

"A principal is liable for the torts of his agent

when the act is expressly authorized. He is likewise

liable for the tort of the agent when it is committed

within the scope of his employment and in furtherance

of his master's business—when the act comes within

his implied authority."

''While the actual authority of the employee is

usuall}^ material in determining the scope of his em-

ployment it is not determinative of the liability of the
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principal. Employers seldom, if ever, instruct or di-

rectly authorize their employees to wrongfully invade

the personal or property rights of others. We may
assume that torts committed by employees are com-

mitted contrary to the desire and purpose of the em-

ployer. When, however, the employee is undertaking

to do that which he was employed to do and, in so

doing, adopts a method which constitutes a tort and

inflicts injury on another it is the fact that he was about

his master's business which imposes liability. That he

adopted a wrongful or unauthorized method, or a meth-

od, expressly prohibited, does not excuse the employer
from liability."

In United States Lighterage Corp. vs. Petterson, et al.,

142 F. (2d) 197, the Second Circuit Court of Appeals stated

the rule as follows:

"In spite of a conflict in the authorities we think that

the better reasoned decisions hold the master liable

for acts of his servant, whether in excess of authority

or contrary to instructions, where the acts are per-

formed in the course of his employment and the master

knows or should know that such acts are likely to be

performed and that damage to others is likely to hap-

pen as a result."

See also : Department of Water and Poiver vs. Anderson,

95 F. (2d) 577. This Court there stated the rule in the fol-

lowing language

:

"Under the doctrine of respondeat superior, a mas-

ter is liable for the tortious acts of his servant, if done

in the course of the servant's employment, even though

such acts may have been done without the knowledge or

authority of the master, or in disobedience of the mas-

ter's orders."

A labored attempt is made at Page 43, et seq. of ap-

pellant's brief to show that since the flight of the airplane
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was made "at odd hours of the evening", it was without au-

thority and, therefore, the doctrine of respondeat superior

did not apply. We suppose that for the employee, who was
engaged to do the ministerial tasks about the lumber yard,

**the usual working hours" meant from 8:00 A. M. to 5:00

P. M. With respect to Lacy and Jeremiasen, executives of

the company, *Hhe usual working hours" meant more than

an hour to hour working day. Proof of this is found in the

fact that on the very night of the tragedy, Lacy and Jere-

miasen had scheduled a promotional meeting. ''The usual

working hours" then, must necessarily be inferred from the

position of the employee, the circumstances of the task to

be performed, the course of conduct of the individuals in-

volved and the discretion vested in the particular employee.

True, Smith was engaged primarily as a contact man, but

all of his superiors agreed that he was being groomed for

a more important executive position (Tr. p. 79-80). Because

of that fact, and because of his wide experience as a lumber

man, the scope of his employment was much broader than

the usual employee whose job it was to sell only the prod-

ucts of the company. He was authorized to assist prospec-

tive customers, to estimate costs of projects, to plan, design

and advise with respect to such projects, to do these things

not only at his desk but in the field. He was authorized to

entertain, at company expense, for the purpose of promoting

and maintaining company good will. These tasks all re-

quired hours spent after 5:00 P. M. in the furtherance of

company business. Therefore, so far as Smith is concerned,

reasonable men might conclude that "the usual working

hours" included time after, as well as during, the normal of-

fice hours.

In this regard we call to the Court's attention O'Dell vs.

Universal Credit Co., 118 W. Va. 678, 191 S. E. 568, where
it was held:

"The relationship (master and servant) is com-

monly understood to arise when one person subordi-
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nately serves another, both consenting thereto. It does

not ''at all depend on whether that master was to pay
anything, nor whether the service was permanent or

temporary. His control of the action of the other is

the important circumstance, and the particulars of the

arrangement are immaterial." (Citing Cases) The re-

lationship may exist outside of actual working time.

(Citing Cases) In the latter case the relationship de-

pends upon connection between the act in question and

the employment. An act expected to contribute even

indirectly to the service a person is ultimately to per-

form may be within the scope of his service."

As incidents to the general arguments hereinabove made,

we call attention to the fact that the scope of employment for

a "traveling salesman" has been construed as being much
broader than that of employees otherwise engaged. Em-
ployer's Liability Assurance Co. vs. Pruitt, 63 Ga. App.

149, 10 S. E. (2d) 275; Standard Motor Sales Co. vs. Miller,

30 Ohio App. 7, 164 N. E. 555. It is well established that

unless the act is unreasonably disconnected from those

authorized, either in time or in character, it \\'ill be con-

sidered as being within the scope of employment. See Mc-

Clendon vs. Louisianna Central Lumber Co., 17 La. App.

246, 135 So. 754; Fultz, et al. vs. Lange, et al, 238 Wis. 342,

298 N. W. 60.

Next, the appellant urges that the ownership of the in-

strumentality is a factor to be considered in determining

whether or not its use was authorized. For answer to this

postion we deem it sufficient to refer the Court to the gen-

eral rule as contained in 140 A.L.R. 1150, and the cases i

there cited:

'*If the circumstances involved in the case show

that the activity in which the servant was engaged at

the time of the tort complained of was within the scope

of his employment, the fact that the automobile or
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other vehicle used by him and which caused the injury

belonged to or was hired by the servant will not pre-

clude the person injured from recovering from the em-
ployer, if the servant's use of the vehicle was either

expressly or impliedly authorized by the employer."

In any event, this factor of ownership was specifically

called to the attention of the jury by the learned Trial

Court, at the appellant's insistence, in the instruction found

at Page 199 of the Transcript. The Court therein instructed

''In this case the airplane was oivned by Mr. Smith. You
can and shoidd take all of these things into consideration in

arriving at your verdict." (Italics Supplied)

B. THE ALLEGED ERROR IN THE APPLICATION
OF THE LAW OF NEGLIGENCE.

From the very inception of this litigation, the appellees

have urged that the death of Wayne Larsen, Sr. was proxi-

mately caused by the negligence of the appellant's agent.

This negligence, imputed to the appellant, consists of two

separate and distinct acts

:

(1) The piloting of an airplane, at night, without

previous experience, and

(2) The violation of the pertinent safety section

of the Civil Aeronautics Regulations relative to night

flying.

The appellant, under Subdivision II, Pages 45 to 52

of its brief, argues that the doctrines of contributory negli-

gence and assumption of risk, under the established facts,

affords to it an absolute defense, as a matter of law. Under
Subdivision III, Pages 68-70 of its brief, it urges that the

violation of the Civil Aeronautics Regulations, under the

established facts, does not establish actionable negligence.

In order to meet directly this challenge, we believe it

necessary to present the factual and legal basis upon which



—24—

the judgment is based so as to understand the validity of

the defenses urged.

A pilot of a private aircraft owes to his passengers,

guests or invitees that degree of care expected of an or-

dinarily reasonable and prudent man. Bird, Administrator

vs. Louer, 272 111. App. 522; Bruce vs. O'Neal Flying Serv-

ice, 231 N. C. 181, 56 S. E. (2d) 560, 12 A. L. R.' (2d) 647;

Hanson vs. Leivis, 11 Ohio Ops. 42, 5 Ohio Supp. 195, 1 Avi.

730; State vs. Tarhert, (1932) U. S. Avi. 94; Mclnnerney, et

al vs. McDougall, Kings Bench, Manitoba 1937, 1 Avi. 718;

12 A. L. R. (2d) Section 3, Page 660, et seq. ; and cases there

cited. Since ordinary care is the test generally applied in

the absence of statute, it becomes necessary to consider the

statutory provisions of Idaho in this regard. From an ex-

amination of Idaho Code, 1947 Edition, it appears that such

duty of care is all that is required, for Section 21-206, en-

titled "Collision of Aircraft" provides:

"The liability of the owner of one aircraft to the

owner of another aircraft, or to airmen or passengers on
either aircraft for damages caused by collision on land

or in the air, shall be determined by the rules of law

applicable to torts on land."

Ordinary care in the operation of a motor vehicle, air-

plane or other form of locomotion requires that the driver,

pilot or operator shall be capable, physically, of operating

it and shall possess the skill and experience sufficient to

operate it with reasonable safety. Accordingly, the physical

competency of a driver, a pilot or operator is a proper mat-

ter for consideration by the jury on an issue of negligence,

and where he has failed, by reason of his incompetency or

inexperience, to manage the instrumentality, in a reasonably

prudent and careful manner, liability attaches for the re-

sulting injury. See: Section 264, Volume 60, C. J. S.

Page 644.



—25—

While we concede that negligence, as that term is gen-

erally defined, and incompetency, as that term is generally

understood, are distinguishable, yet, incompetency may, in

and of itself, constitute negligence. There is a clear dis-

tinction between negligence and incompetency and they may
not be synonomous, for one may be entirely competent to do

certain work or perform certain acts and yet be negligent

in doing them or performing them, for the most competent

may be the most negligent. On the other hand, incompetency

may, in and of itself, constitute negligence for ordinary care

involves the element of skill or competency sufficient for the

proper performance of that which one undertakes to do. In

the law of negligence, incompetency is want of ability suit-

able to the task, either with respect to natural qualities or

experiences, or deficiencies of disposition to use one's ability

and experience properly and connotes the converse of re-

liability. See: Section 1, Subsection 7 (b), Volume 65,

C. J. S., Page 316.

A most careful search of the cases has failed to reveal

any which hold that the inexperience of a pilot, in the opera-

tion of the aircraft, was or was not, in and of itself, negli-

gence. However, since Section 21-206, Idaho Code, 1947

Edition, specifically makes applicable the rules of law with

respects to torts committed on land, we call attention to

Hughey vs. Lenox, 219 S. W. 323, 142 Ark. 593, wherein the

Court stated the rule as follows

:

"An unskillful or inexperienced driver is not to be

excused from liability for injuries inflicted because of

his inexperience and unskillfulness. On the contrary,

he should not frequent places where injury is liable to

result from inexperience or unskillfulness in the handl-

ing of a car. AVhen a person operates an automobile

along a public highway frequented by other travelers,

he assumes the responsibility for injuries resulting from
his own unskillfulness in the operation of the car."

See also Navailles vs. Dielmann, 50 So. 449, 124 La. 421

;
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Borgstede vs. Waldhauer, 88 S. W. (2d) 373, 337 Mo. 1205;

Opecello, et al. vs. Meads, 135 Atl. 488, 152 Md. 29.

Having demonstrated that incompetency or inexperience

in a proper case, may, in and of itself, constitute negligence,

we pass now to the question of whether or not the death of

Larsen was the casual result of the inexperience and incom-

petency of Smith in the operation of the aircraft. This re-

quires a discussion of proximate cause and the degree of

proof required to establish this essential element.

The relationship of buyer and seller having been es-

tablished between Mr. Larsen and the appellant, acting-

through Smith, the law imposes the duty to exercise reason-

able care for the safety of the business invitee. Having had

no previous experience in the night flying of aircraft, Smith,

as an ordinarily prudent person, should have foreseen that

the landing of the plane after dark would require a skill,

knowledge and experience which he did not possess, and by

reason of the premises, he should not, as a reasonably pru-

dent person, have floAvn under such conditions. The flight,

notwithstanding the deficiencies, constituted a breach of the

duty of reasonable care for the safety of Mr. Larsen. Since

the record is undisputed that the crash of the airplane,

which brought about the tragedy, was the direct result of

his inexperience, lack of skill and knowledge, the death was
the natural and probable result of this negligent act. Under
a hypothetical statement of facts, which contained all of

the essential facts proven, three expert witnesses concluded

that the accident which caused the death of Mr. Larsen was
the result of the "lack of night time flying experience by
the pilot".

The element of proximate cause is a question for the

jury to be determined from all of the facts and circumstances

of the particular case. The appellees having proven injury

as the result of a negligent act, without intervention of an

efficient cause, each of the essential elements of actionable

negligence have been established.
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We take the position that the proof is undisputed on this

phase. We call attention, first, to the uncontradicted testi-

mony of the experts, who unequivocally point up the casual

relation between the negligent act and the death as the

''lack of night time flying experience by the pilot", and
second, the equally important natural inferences that arise

from a flight at the hands of an inexperienced, unskilled and
untrained pilot.

That casual connection or proximate cause may be es-

tablished, solely, upon the opinion of experts, we call at-

tention to Bratt, et al. vs. Western Airlines, Inc., 155 F. (2d)

850, where the Court of Appeals for the Tenth Circuit, in

passing specifically upon the question stated:

"If we leave the answer to those who have experi-

enced an accident of this kind we would seldom find a

solution, because as we all know, few ever survive to

relate their experience. We have a fatal accident, the

cause of which is seldom, if ever, susceptible of direct

proof. The answer to our question therefore necessarily

lies within the realm of scientific speculation, and can

be answered by those who are specifically qualified by

experience, training and skill in matters relating to air-

planes, their parts, purposes and functions. If actual

experience cannot be the test in cases of this kind, when
then does a witness become qualified to testify from

special experience concerning the scientific cause of an

accident not susceptible of direct proof. There is no

precise requirement as to the mode in which requisite

skill or experience shall have been acquired. A witness

may be competent to testify as an expert although his

knowledge was acquired through the medium of prac-

tical experience rather than scientific study and re-

search.
'

'

To a like effect see Grain Dealers Nat. Mut. Fire Ins. Co.

vs. Harrison, 190 F. (2d) 726.
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While the burden of proof in every civil case rests upon

the plaintiff to establish each and every essential element

of his Complaint, it is elementary that the burden is met

by a fair preponderance of the evidence and the natural in-

ferences flowing therefrom. That the appellees in the case

at bar have met this burden will allow of no argument, for

the proof is uncontradicted.

We have shown that on July 4, 1950, fourteen days prior

to the tragedy, the pilot. Smith, became the holder of a

temporary, private C.A.A. certificate. At the time of the

accident, he had a total of 60 hours flying time, none of which

was at night. Thirty (30) hours of this flying time was
spent in the type of plane involved. The plane was a rela-

tively new one, being powered by a Continental engine

that had been flown 120 hours. The flight was made under

ideal flying conditions in an aircraft that was in perfect

working order. This fact is established, first, from an ex-

amination of the aircraft, the day after the crash, by an

investigator of the Civil Aeronautics Administration, and is

reflected in his report, and, secondly, through the fact that

Smith made no complaint to the control tower at the airfield

when he asked for landing instructions.

The appellees having negatived every possible other

force which could have caused the crash, the only reasonable

inference to be drawn from the established facts, is that the

crash was due entirely to cockpit error. This cockpit error

is directly related to the lack of experience, training, skill

and knowledge on the part of Smith. When these natural

inferences are examined in the light of the expert testimony,

it is respectfully submitted that the conclusions of the jury

were not only reasonable but mandatory.

In Herndon vs. Gregory, 81 S. W. (2d) 849, 190 Ark.

702, the Supreme Court deals with the problem in the fol-

lowing language:

*'It is true that the complaint alleges that Gregory,
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Jr., was unskilled in the handling and piloting of such an

airplane and that Gregory, Sr., knew him to be so, and
that it was unknown to appellant's intestate. The com-

plaint does not allege that the fact that Gregory, Jr.,

was unskilled in the handling and the piloting of an

airplane had anything to do with causing this machine

to fall. Assuming that he was an unskilled pilot, his

lack of skill would have to be connected by proof in sup-

port of an allegation that his unskillfulness caused the

airplane to fall, which could not be shown, even if such

an allegation were present, because of the other al-

legation that appellant does not and cannot know the

cause thereof."

The essential difference between the Herndon case,

supra, and the case at bar is that appellees here know and
have proven, by expert testimony, that the crash, which

caused the death, was the lack of skill, knowledge, training

and experience of Smith. Further, the appellees have

negatived every other possible cause of the crash, to-wit:

violent climatic conditions, engine malfunction and structural

collapse, proof of which was totally lacking in the Hern-
don case.

In further determining the negligence of Smith, one

must take into consideration the rules and regulations of

the Civil Aeronautics Administration. As a general prin-

ciple, it can be stated that the violation of a safety rule and

regulation, where such is the proximate cause of the injury,

constitutes actionable negligence per se or at least some
evidence of negligence. W. A. Hover & Company vs. Denver,

S Rio Grande Western Railway Company, 17 F. (2d) 881;

Beauvais vs. Springfield Institute for Savings, 303 Mass.

136, 20 N. E. (2d) 957; City of Dothan vs. Hardy, 237 Ala.

603, 188 So. 2G4; Sclmnier vs. Caplin, 241 N.Y. 246, 150 N.E.

139; Volume 45, Corpus Juris, Section 124, Page 732.

The views expressed in the cases, supra, have been

adopted in Idaho by statutory enactment.
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Section 21-112, Idaho Code, 1947 Edition, provides as

follows

:

** Reckless Operation of Aircraft

It shall be unlawful for any person to operate an

aircraft in the air * * * * in a careless or reckless man-
ner so as to endanger the life or property of another.

In any proceeding charging careless or reckless

operation of aircraft in violation of this section, the

Court or Jury, in determining whether the operation

was careless or reckless, may consider the standards of

safe operation of aircraft prescribed by Federal Statutes.

Federal Regulations governing aeronautics and the

rules, regulations and standards promulgated by the

department." (Italics Supplied)

Since the Idaho Statute specifically directs the Court or

the jury to give consideration to the standards of safe opera-

tion of aircraft as prescribed by the Federal Regulations, in

determining the question of whether or not the pilot was

careless or reckless in the operation of his aircraft, it be-

comes important to consider the standards prescribed. Ac-

cordingly, we call attention to Section 43.68(b) of the Civil

Air Regulations, which provides as follows

:

"(b) Night Flight. No person shall pilot an air-

craft carrying passengers during the period from one

hour after sunset to one hour before sunrise, unless he

has made at least five takeoffs and landings to a fidl

stop during such period within the preceding ninety

days.'' (Italics Supplied)

By virtue of Sections 21-111 and 21-209, Idaho Code,

1947 Edition, the Idaho Board of Aeronautics is empowered
to issue, make and amend rules and regulations for the

safety of aeroplane passengers which, the act stipulates,

shall be in conformity with the Federal laws, rules and reg-
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ulations. Accordingly, the regulation, quoted supra, is

adopted as a rule of conduct for aeronautic travel in Idaho.

By virtue of Section 21-112 of the Code, the section of the

regulation is made a rule of thumb for the guidance of

Courts and juries in determining whether the operation of

aircraft in Idaho was careless and reckless. Accordingly,

it becomes important to determine the effect of its violation

by Smith.

It is apparent that in the previous subdivision of this

argument, touching and concerning the specific acts of

negligence proved, we dealt only with the common law duty,

its breach and the effect of that breach. In this subdivision

of the argument, we concern ourselves, primarily, with the

violation of a statutory duty, its breach and its effect.

There is no question that Smith, in his limited flying

experience, had neither training, knowledge or skill in the

piloting of aircraft at night. Probably the principal basis

for this fact is the absence of any such flying time in his log

book produced by his widow. Since the law (sec. 43.43 C.A.R.)

requires every pilot to carefully catalog in the log book the

date, the time, and the class of flying done, the record thus

produced is conclusive against any argument which might be

urged in this regard. The language of the section of the regu-

lation immediately impresses one that its primary purpose was

to prevent and protect against the very thing that occurred

to Mr. Larsen. The language employed establishes a rule

of conduct designed primarily to protect a class of air

travelers against pilots who lack the knowledge, experience,

and skill required for night flying. That Mr. Larsen be-

longed to the class, specifically protected by the regulation,

allows of no conjecture.

The general rule prevailing, in our jurisprudence, is

that the violation of a statute, ordinance or reg-ulation

constitutes negligence per se and that if the violation is

the proximate cause of the injury suffered liability attaches.
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This view has been followed consistently by the Federal

Courts where violations of the C. A. A. regulations are al-

leged. See Morrison vs. LeTourneau Co. (CCA. 5th 1943),

138 F (2d) 339; Brouse vs. U. S., 83 F. Supp. 373; Smith

vs. Pacific Alaska Airivays, Inc., 89 F. (2d) 253; Smith vs.

Neiv England Aircraft Co., 270 Mass. 511, 170 N. E. 385.

However, the recent Federal decisions have somewhat

broadened the rule so that now the violation of a statute,

ordinance or regulation, which is designed primarily to pro-

mote safety and to prevent injury to a class from the very

hazard the legislation is designed to protect against, car-

ries with it the natural inferences of proximate cause so

that the same need not be affirmatively established. In this

regard see Ross vs. Hartman, 139 F. (2d) 14, (CCA. D. C).
In that case the defendant's servant violated a traffic ordi-

nance of the District of Columbia by leaving the defendant's

truck unattended in a public alley with the ignition unlocked

and the key in the switch, where it was stolen by another

person who, in the operation of it, caused the injuries which

were the basis of the litigation. Judge Edgerton, in ruling

that the violation of the ordinance was the proximate cause

of the injury suifered by the plaintiff, said:

"Everyone knows now that children and thieves

frequently cause harm by tampering with unlocked cars.

The danger that they will do so on a particular occasion

may be slight or great. In the absence of an ordinance,

therefore, leaving a car unlocked might not be negligent

in some circumstances, although in other circumstances

it might be both negligent and a legal or 'proximate'

cause of a resulting accident."

"But the existence of an ordinance changes the sit-

uation. If a driver causes an accident by exceeding
the speed limit, for example, we do not inquire whether

his prohibited conduct was unreasonably dangerous. It

is enough that it was prohibited. Violation of an ordi-

nance intended to promote safety is negligence. If by
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creating the hazard which the ordinance was intended

to avoid it brings about the harm which the ordinance
was intended to prevent, it is a legal cause of the harm.
This comes only to saying that in such circumstances

the law has no reason to ignore and does not ignore the

casual relation w^hich obviously exists in fact. The law

has excellent reason to recognize it, since it is the very

relation which the makers of the ordinance anticipated.

**The same principles govern this case. The par-

ticular ordinances involved here is one of a series which
require, among other things, that motor vehicles be

equipped with horns and lamps. Ordinary bicycles are

required to have bells and lamps, but they are not re-

quired to be locked. The evident purpose of requiring

motor vehicles to be locked is not to prevent theft for

the sake of OAvners or the police, but to promote the

safety of the public in the streets. An unlocked motor
vehicle creates little more risk of theft than an unlocked

bicycle, or for that matter an unlocked house, but it

creates much more risk than meddling by children,

thieves, or others will result in injuries to the public.

The ordinance is intended to prevent such consequences.

Since it is a safety measure, its violation was negli-

gence. This negligence created the hazard and thereby

brought about the harm which the ordinance was in-

tended to prevent. It was therefore a legal or 'proxi-

mate' cause of the harm."

The reasoning employed by the Court in the Ross case,

supra, is based upon the views expressed in Martin vs. Her-

zog, 228 N. Y. 164, 126 N. E. 18; De-Haen vs. Rockwood
Sprinkler Co., 258 N. Y. 350, 179 N. E. 764; Osborne vs.

McMaster, 40 Minn. 103, 41 N. W. 543; Restatement, torts.

Paragraphs 286, 449; Steward vs. U. S., 186 F. (2d) 627 (7th

Circuit), Janoff vs. Newson, 53 F. (2d) 149.

AMiile we believe that the reasoning in the Ross and Stew-
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ard cases are the more advanced and modern view upon

the subject, it might be that this Honorable Court would

require us to point up proof of proximate cause. We at-

tempt it now.

The violation of the statute, having been established

with resultant damage in the death of Mr. Larsen, and the

appellees, having negatived every other possible casual con-

nection which might have brought about the crash (such as

adverse flying conditions, engine malfunction, or structural

collapse), the natural inferences from all of the surrounding

circumstances of the case are proof of cockpit error, which

was directly attributable to the lack of skill, knowledge, ex-

perience and training on the part of Smith. The hazard

which the regulation was designed to prevent was the very

thing that caused the crash and resulted in the death of

Larsen, and thus was the proximate cause. Moreover, the

casual relation between the violation of the regulation and
the resultant death is positively established by the testimony

of the experts who are of the opinion that "lack of night

time flying experience by the pilot" brought about the

crash.

The defenses of contributory negligence and assumption

of risk urged by the appellant are bottomed, in their argu-

ment, first, upon the theory that Mr. Larsen 's death was the

result of the ordinary risks of airplane travel, and second,

that he knew or should have known of the incompetency of

Smith as a pilot.

The general rule with reference to contributory negli-

gence and assumption of risk is succinctly stated in Volume
6, American Jurisprudence, Aviation, Section 56, 57 and 61

at Pages 35, 36 and 37. That statement is as follows:

**An airplane passenger for hire necessarily takes

upon himself all the usual and ordinary perils incident

to airplane travel and the risk of those dangers which

cannot be averted by the carrier by the exercise of the
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degree of care which the law requires. However, no

risks whatever are assumed by such a passenger except

such as are usually attendant upon that form of loco-

motion; the passenger does not assume the risk that the

plane may be improperly, carelessly, or negligently op-

erated, nor does he assume the risk of any defects in

construction or adjustment of the plane not obvious to

him when he enters the plane."

That an airplane passenger assumes no risks other than

those usually attendant to flying with a competent pilot, in

a well-equipped and airworthy plane is now well established.

See State vs. Tarhert (Md. Super Ct.), 1932, U. S. Avi. Rep.

94; State for the use of Beat vs. McLeod (1932, Md. Super.

Ct., U. S. Avi. Rep. 94). Generally speaking, an airplane

passenger assumes only such risks as are ordinarily attend-

ant upon that form of transportation and which cannot be

averted by the exercise of the requisite degree of care.

Stoll vs. Ciirtiss Flying Service (1930 N. Y. Super. Ct),

1930, U. S. Avi. Rep. 148; Allison vs. Standard Airlines

(1930 Disc. Ct. of Calif.), 1930, U. S. Avi. Rep. 292.

The argument advanced by the appellant is based upon
the theory that travel by airplane is an eminently dangerous

mode of transportation, and is based upon Cohn vs. United

Airlines Transport Corp., 17 F. Supp. 865. The case was
decided in 1937 by Judge Kennedy of the District Court of

Wyoming. This case has been completely and unequivocally

overruled by the Circuit Court of Appeals for the Tenth
Circuit in an opinion by Chief Judge Phillips in United

States vs. Kesinger, et al, 190 F. (2d) 529. Judge Phillips

said:

"In the past decade tremendous improvements have

been effected in the design and construction of airplanes,

and in the operation and maintenance thereof. Today,

an airplane operated under normal weather conditions

is a reasonably safe means of transportation. On the

basis of passenger miles flown it is relatively as safe as
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other methods of public transportation. The rates

charged by insurance carriers for insurance of passen-

gers are the same whether the passenger travels by

train, bus or airplane. An airline which has operated

in the states of Colorado, Kansas, Oklahoma, New Mex-

ico and Texas during the past 15 years recently re-

ceived a special award from the National Safety Coun-

cil. During the period of its operation the airline has

flown 437,262,000 passenger miles without a passenger

fatality and without a serious accident. An interna-

tional airline was also given an award by the National

Safety Council for having completed 1,637,300,000 pas-

senger miles without a passenger or crew fatality. An
airplane of a proven safe type of design taking off for

an ordinary routine flight under normal weather condi-

tions does not crash in the ordinary course of things,

unless there has been a failure to properly inspect,

service and maintain it, or unless it is not operated with

due care." (Emphasis Supplied).

But, even if we proceed on the basis of the *' old-fash-

ioned" theory, the incidents of travel to which the Courts

averted were the risks normally attendant to sudden cli-

matic hazards or unforeseeable structural collapse or motor
failure. The proof offered by the appellees in the case at

bar, expert and otherAvise, has completely negatived the pos-

sibility of these factors. Certainly, cockpit error on the

part of an inexperienced pilot may not be classified as the

''normal incidents" of this mode of travel. The defenses

of contributory negligence and assumption of risk are af-

firmative defenses, the establishment of which is the burden
of the appellant. We know of no evidence in the record,

and our opponents point up none, which remotely estab-

lishes or from which it may be reasonably inferred that un-

foreseeable adverse climatic conditions, structural defects

and collapse or engine malfunction produced or contributed

to the fall of this plane. The jury had nothing before it

except the uncontradicted testimony of the experts, offered
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by the appellees, who unequivocally testified that the casual

relation between the fall of the plane and the subsequent

death of its occupants was the lack of night time flying

experience on the part of Smith. This opinion of the

experts is supported by the silence of the pilot's log book

with respect to experience in night flying.

We have been unable to find any case which holds that a

passenger in an aircraft, under any circumstances, assumes

the negligence of the pilot. On the contrary, the following

cases specifically hold that the passenger does not assume
his negligence. Bruce vs. O'Neal Flying Service, Inc., 231

N. C. 181, 56 S. E. (2d) 560, 12 A.L.R. (2d) 647; Law vs.

Transcontinental Air Transport (U. S. Dis. Ct. of Pa.), 1931,

U. S. Avi. Rep. 205; Stoll vs. Curtiss Flying Service (1930

N. Y. Super. Ct.), 1930 U. S. Avi. Rep. 148; McCusker vs.

Curtiss-Wright Flying Service, 269, 111. App. 502, 1933 U. S.

Avi. Rep. 105.

Counsel for the appellant next argue that the contribu-

tory negligence chargeable to Larsen consists of the fact that

he knew or should have known of the ability of Smith as a

flyer. We interpret this as meaning that Larsen had per-

sonal knowledge of the inexperience of Smith for night fly-

ing. Again, this is an affirmative assertion with the burden

for establishing it resting squarely with the appellant. We
know of no evidence in the record, and this Court is not

referred to any by our opponent, that Mr. Larsen was, in

any wise, acquainted with the ability of Smith to fly at

night. Mrs. Larsen testified that her husband had never met
Smith before the day of the accident. (Tr. p. 163). We find

no case which would compel, require or suggest to a prospec-

tive passenger, gratuitous or otherwise, that he ascertain

the specific qualifications of his invitor before he set foot in

the aircraft. Indeed, he has a right to assume that his in-

vitor-pilot is duly licensed, is reasonably competent, and has

met the qualifications required by law.

In the last analysis, the question of this alleged knowl-
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edge on the part of Larsen, with respect to the qualifications

of Smith, is a pure question of fact, «'ithin the sole province

of the jury and its findings are conclusive.

C. THE ALLEGED EXCESSIVE AMOUNT OF THE
JUDGMENT.

By virtue of Section III of appellant's brief, Page
52-68, it is contended that the verdict rendered by the jury in

the amount of $75,000.00 is excessive and as such contains

the element of passion, prejudice or partiality.

Appellant's argument immediately poses the query,

whether this Court may, under this assignment of error,

review the actions of the Trial Court.

In the State Courts of Idaho, as in all other State

Courts, it is well established that the Appellate Courts may
review and consider the question of excessive or inadequate

damages. See Checketts vs. Bowman, 220 Pac. (2d) 682;

Hepp vs. Ader, 130 Pac. (2d) 859; Gardner vs. Hobbs, 206

Pac. (2d) 539; Garrett vs. Taijler, 210 Pac. (2d) 386; Koch
vs. Elkins, 225 Pac. (2d) 457. This rule, however, has never

prevailed in the Federal Courts. In Fairm ount Glass Works
vs. Cub Fork Coal Co., 287 U. S. 474, 77 L. Ed. 439, Justice

Brandeis states the rule as follows:

* * The rule that this Court will not review the action

of a federal trial court in granting or denying a motion

for a new trail for error of fact has been settled by a

long and unbroken line of decision; and has been fre-

quently applied where the ground of the motion was
that the damages awarded by the jury were excessive

or were inadequate. The rule precludes likewise a review

of such action by a circuit court of appeals." (See long

line of authority for such cases in Notes 3, 4 and 5 of

the Fairmount decision, supra.)

This Circuit Court has likewise recognized this long and

unbroken line of Federal decisions referred to bv the learned
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Justice. In the case of Spokane P. S S. Ry. Co. vs. Cole,

C. C. A. 9th 1931, 54 F. (2d) 318, the rule is stated as follows:

''With reference to the question of excessive ver-

dict, it has been uniformly held that power for the

correction of an excessive verdict lies with the trial

court upon a motion for a new trial and that the federal

appellate courts will not review such ruling. Chesapeake

& 0. Ry. Co. V. Proffitt (C. C. A.) 218 F. 23, 28; Yellow

Cab Co. V. Earle (C. C. A.) 275 F. 928; American Trad-

ing Co. V. North Alaska Salmon Co., 248 F. 665, by
Judge Gilbert in this court; First National Bank of

San Rafael v. Philippine Ref. Corp. (C. C. A.) 51 F.

(2d) 218."

It is significant to note that the Cole case is also an action

for wrongful death.

An analysis of the pertinent Specification of Points,

(Point A and B, Page 205-206, Transcript of the Record),

together with a careful analysis of the arguments advanced

by appellant, clearly demonstrates that it, in nowise, chal-

lenges the manner in which the discretion of the Trial Court

was exercised. It is not contended that the Trial Court

abused its discretion or that its action was arbitrary or ca-

pricious. On the contrary, the Specification of Points and

the argument urged in support thereof is based entirely upon
the proposition that the size of the judgment, in and of

itself, reflects prejudice, passion or partiality on the part of

the jury.

Under the authorities above-cited, it must be concluded

that a Federal Appellate Court may not inquire into the

purely factual question of whether a verdict is excessive

or inadequate. The authority to consider the factual ques-

tion is vested exclusively, by the decisions, in the Trial

Judge.

It is respectfully submitted that the verdict is fair, just
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and equitable. For the convenience of the Court we reiterate

the factual basis pertinent to these issues.

The deceased was a man of approximately 33 years of

age, in good health, industrious and devoted to his family.

At the time of his death, he was engaged with his father

and his brother-in-law in the contracting business in the City

of Pocatello and was also employed by one Zigler. He left

surviving him a wife in her early 20 's and a child yet un-

born. His earnings were approximately $450.00 per month.

His life expectancy was in excess of 33 years.

A motion for new trial, based upon alleged excessive

damages, is directed to the sound discretion of the Trial

Court and the discretion which a Trial Judge must exercise

is a mature, judicial discretion which it is his duty to ad-

minister rather than to refuse to exercise. Justice Storey in

Blunt vs. Little, C. C. Mass. 1822, Federal Case No. 1578,

3 Mason 102, states the basis of the authority in the follow-

ing language:

*'It is indeed an exercise of discretion full of deli-

cacy and difficulty. But if it should clearly appear that

the jury have committed a gross error, or have acted

from improper motives, or have given damages exces-

sive in relation to the person or the injury, it is as much
the duty of the Court to interfere, to prevent a wrong,

as in any other case."

Having demonstrated that the Trial Court has the au-

thority to re-examine the verdict of the jury, we must next

consider within what limits the sound judicial discretion

shall be exercised. In this regard, we hasten to call at-

tention to the learned opinion of the Trial Judge himself in

Boice vs. Bradley, 92 F. Supp. 750, wherein it is stated:

**As a broad general rule, the damages must be

reasonable whether merely actual damages or actual and

exemplary damages. Unless the amount is so uncons-

cionable as to impress the Court ivith the injustice of the
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Jury was actuated by passion, prejudice or partiality,

there will usually be no interference with the jury's

verdict. At the very threshold of this inquiry it must
be remembered that the Constitution of the United

States, Amendment 7, and of this State, art. 1, P. 7,

* * * * has secured the right of trial by a jury in civil

actions by the words, ''shall be preserved" or, as stated

in the Constitution of the State of Idaho, "shall remain

inviolate". If this mandate is to be obeyed the Court

must proceed with caution when a motion such as is now
before this Court is considered, with the thought in mind
that if the Court is going to set aside the verdict for

no reason except that the Court feels it is excessive, this

constitutional provision will be violated and a jury trial

would be a useless thing * * * *." (Italics Supplied)

"There is no scale nor definite standard by which

the damages from slander can be ascertained, but the

amount must be governed by the circumstances of each

particular case and the allowance made by the jury will

not be set aside by the courts unless it clearly appears to

have been arrived at through passion or prejudice/*

(Italics Supplied)

An analysis of the language employed in the quoted

paragraphs above impresses one with the burden which must

be met by the movant before the Trial Judge is justified

in interfering with the verdict of the jury. First, the amount
must be unconscionable to such a degree that it immediately

impresses the Court mth the injustice of the award so that

there is nothing left except to believe that the judgment was
actuated by passion or prejudice rather than by the evidence.

Secondly, while the size of the judg-ment, in and of itself, may
indicate the factors which would justify an examination of

it by the Trial Court, the passion, prejudice or partiality

must clearly appear, and Thirdly, with the constitutional pro-

vision in mind, each case must be considered on its own
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facts. The first requirement refers to cause ; the second re-

fers to degree, and the third keeps inviolate the purposes of

the jury. AVith respect to the third requirement, Judge

Clark cautions that the Court cannot and should not *' substi-

tute its judgment for the judgment of the jury, even though

the Court may be entirely dissatisfied with the jury's ver-

dict." (Paragraph 11, Page 755) In this regard, the

learned Trial Judge is joined by Judge Johnson in Palmer

vs. M01671, 44 F. Supp. 704, where the rule is stated as fol-

lows :

'*A new trial A\'ill not be granted on the ground that

the verdict is excessive simply because the jury has

awarded greater damages than the Judge himself would

have done."

To a like effect is Scott vs. Baltimore & 0. Rr. Co., 151

F. (2d) 61, where the Court held:

"The third point urged by the defendant is that

the damages fixed by the jury at $35,000 are excessive.

The members of the Court think the verdict is too high.

But they also feel very clear that there is nothing the

Court can do about it, * * * *" (Italics Supplied)

"Insofar as the award of damages to him consists

of compensation for pain and suffering it is, obviously,

nothing that an appellate court can, or a trial court for

that matter, measure by a yardstick as to whether the

jury has given too much or too little."

The views expressed hereinabove by the Courts are

particularly applicable in an action designed to recover

damages for a tort. Judge Murphy in Fornivalt vs. Reading

Co., 79 F. Supp. 921, states the rule in the following langu-

age:

"Where the damages are unliquidated and there is

no fixed measure of mathematical certainty, no precise

rule or yardstick for translating injury into money.
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courts in general are reluctant to disturb a jury's ver-

dict on the ground of excessiveness. This is particularly

true in respect to damages in tort actions for personal
injury. '

'

"Ordinarily in these cases the damages must de-

pend very much upon the good sense and sound, deliber-

ate judgment of the jury upon all the facts and circum-

stances of the particular case."

"The discretion of the jury as to the amount of

damages to be awarded, while very wide, is not arbi-

trary or unlimited discretion, but must be exercised rea-

sonably, intelligently, and in harmony with the testi-

mony before it."

"The amount awarded must bear some reasonable

proportion to the injuries sustained and the loss suf-

fered * * * *. Courts will not interfere merely because

the amount of the verdict is large or because they take

a different view of the case or would have awarded
less. Where there is any margin for a reasonable dif-

ference of opinion in the matter, the view of the courts

should yield to the verdict of the jury, rather than to the

contrary. '

'

In the instant case, no feature or incident of the trial

is cited or pointed up by counsel for the appellant as

an impulse to the intrusion of passion, prejudice or partial-

ity into the deliberations of the jury. Nothing in its mem-
bership, its attitude, its experiences are cited which may be

indicative of, or from which one might reasonably infer that

the jury acted other than in good faith or that its verdict

was not the result of its cool and dispassionate judgment.

The factors of passion, prejudice, or partiality upon which

counsel for the appellant rely as the legal basis for the

intrusion by the Trial Court into the verdict of the jury

are deduced solely from the size of the judgment. A large

judgment may not be an excessive one; and, conversely, a
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small judgment may be excessive. The terms are by no

means synonymous and therein lies the reason for the rule

that :

**In order to justify the granting of a new trial on

the ground that the amount of the verdict is excessive,

the fact that the award is excessive must be plain or

evident. It is not sufficient for a party seeking a new

trial merely to raise a douht as to ivhether the damages

are too large, he must show affirmatively and satisfac-

torily that they are so and to ivhat extent." (39 Ameri-

can Jurisprudence, Section 144, Page 150). (Italics

Supplied).

The decisions of the several Federal Courts of Appeals

are consistent in this regard. In Coca-Cola Bottling Co. vs.

Kelly, 131 F. (2d) 627, at Page 628, the rule is stated as

follows :

''Here there was neither finding nor intimation by

the district judge that the verdict was, in his opinion,

the result of passion or prejudice, and nothing in the

record points to any basis for the conclusion that it

was." (Italics Supplied).

Again, in Highway Insurance Underwriters vs. Newton,

142 F. (2d) 582, we find the Court saying:

"In the absence of a showing that the judgments

are so excessive as to shock the conscience of the Court,

it is our duty to affirm."

In Oklahoma Natural Gas Co. vs. McKee, 121 F. (2d)

583, Judge Murrah employs the following language:

"In the absence of clear evidence in the record that

the verdict was the result of passion and prejudice, this

Court is without authority to review the amount of ver-

dict in a tort action." (See also, Whitman Construction

Co. vs. Remer, 105 F. (2d) 371; Terminal Ass'n vs. Far-
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ris, 69 F. (2d) 779; Kroger Grocery Co. vs. Tount, 66

F. (2d) 700.)

Indeed, the rule has been stated to be that all presump-

tions favor the correctness of a verdict in a personal injury

action. Florida Poiver and Light Co. vs. Hargrove, 35 So.

Rep. (2d) 1.

In the review of records, for the purpose of determining

the merits of a motion of this nature, the Appellate Courts

have attempted to fix, for the guidance of the Trial Judges,

certain definite factors or guides for use in weighing or de-

termining excessiveness of judgments and awards. Among
them may be found the following:

1. Life expectancy of the victim.

2. Past or present earning capacity.

3. The disposition of the victim to aid and assist the

plaintiffs.

4. The health, industry and devotion to family by the

victim.

5. The loss of companionship and society, deprivation

of use and comfort of deceased's society.

6. The loss of his experience, knowledge and judgment

in managing affairs of himself and of his benefi-

ciaries.

7. The extent and nature of the direct pecuniary loss

sustained.

8. The special damages incurred.

9. The present cost of living for dependants.

10. The value or the purchasing power of the dollar.

11. The provincial economy or standard of living prevail-

ing in the geographical location in which the bene-

ficiaries or the plaintiffs live.



—46—

Many of the factors or guides enumerated herein are the

intangibles which the law recognizes but to which no precise

mathematical computation may be applied.

From a careful examination of the Record, with particu-

lar emphasis placed upon the Court's instructions on the

law of damages, the Appellant's Motion for New Trial, the

Specification of Points and the Brief of the Appellant, we
find that no complaint is made whatsoever to the instructions

which the Court gave to the jury on the elements of dam-

ages. Accordingly, consideration need be given only to the

factual situation which is the basis of the judgment so as

to ultimately determine whether the Record contains suffi-

cient credible evidence to support it.

Larsen was in the prime of his life, happily married,

and the head of a loving family; he left surviving him a

wife and child that were wholly dependent upon his earnings

from his business as a contractor and his employment with

Zigler ; Mrs. Larsen has no training for any endeavor except

for the care of her home as a mother and housewife. The
tragic death of her husband now has placed upon her the

burden to support, maintain, educate and otherwise care for

her son. This was the average American family who had
been accustomed to the usual and ordinary standards of

living in a growing, progressive, industrial community. The
business of the decedent, as a partner with his father and
brother-in-law, was a profitable one. His earnings approxi-

mated $450.00 per month. His life expectancy was 33.21

years. It is common knowledge that man's most productive

years, measured in dollars and cents, begins at 40. On a

straight mathematical computation of his earnings at the

time of his death, multiplied by his life expectancy, his gross

earnings would equal $179,334.00. Of this sum it is reason-

able to presume that the surviving widow and child would
have received at least one-half or $89,667.00. To this the

Court is justified in adding the special damages incurred by
his death of $775.00 or a total of $90,442.00. This figure is
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without benefit of the value of the loss of companionship,

the society and the protection which naturally flows from the

relationship of husband and wife and father and son.

Larsen, at the time of his death, was engaged, with his

father and brother-in-law, in the contracting business in the

City of Pocatello. This business, from its very nature, was
a personal one. That is to say, that its value and success

was dependent upon the personal attention which the three

partners gave to it. The death of the three brought about

as complete a cessation of the business as the tragedy

brought to their lives.

The members of the jury, under their oaths, were re-

quired to bring to the case their experience and knowledge.

Pecuniary loss, as that term is understood in its restricted

sense, includes the destruction of a man's business, as well

as the loss o:^ wages and profits therefrom, and by reason

of the premises, the jury might well have been justified in

giving consideration to this fact. The present value of a

dollar, its restricted purchasing power and the high cost of

living now prevailing, together with the provincial economy
of the State of Idaho, were all matters which might very

well motivate a jury in the discharge of a cool and deliberate

judgment.

When all of these factors and elements are given con-

sideration, it is respectfully submitted that the prayer of the

Complaint for $125,000.00 is more compatible with the actual

loss sustained than the verdict of $75,000.00 rendered by the

jury.

Beginning with Page 54 of appellant's brief, counsel

urge, for the Court's consideration, a cold and abstract

mathematical formula by which the value of the loss of a

human life should be ascertained. They suggest that if the

sum of $75,000.00 could be successfully invested so as to

net a rate of 4% interest, this widow and child would then

be compensated at the same rate at which they were sup-

ported by the deceased during his lifetime and yet leave
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intact the $75,000.00 invested. They reason from that fact

that the juclgTiient is, therefore, excessive. We suggest to

this Court that such an investment would require of this in-

experienced widow a skill and business acumen, over the

years, aided and abetted by the many factors which deter-

mine the economics of the country. An investment which

results in either success or failure depends on so many
and divers intangibles that the formula proposed adds noth-

ing to certainty. As part and parcel of this fallacious the-

ory, counsel has urged upon the Court the fact, if it be a

fact, that the jury made no allowance on the deceased's

earnings of $450.00 per month for income taxes and other

deductions required by law.

The Circuit Court of Appeals for the Second Circuit in

Stokes vs. United States, 144 F. (2d) 82, in syllabus No. 4,

gives the answer to this problem in the following language

:

** Refusal to make a deduction for income taxes in

the estimate of libellant's expected earnings was not

error, since such deductions were too conjectural."

By virtue of the language contained at Page 55 of their

brief, counsel for the appellant suggest, by innuendo, that

the amount of the verdict of the jury might very well have

been motivated by a consideration of the "grief and anguish

suffered by the surviving relatives of the deceased." The
simple, direct and complete answer to such a position is

found in the Court's instructions on the law of damages at

Page 194 of the Transcript, where he said ''You should not,

however, take into consideration mental suffering or mental

grief of the Plaintiffs or either of them, which resulted from
the death of the husband and father." This instruction is

precise and definite and is hardly subject to misinterpreta-

tion. Accordingly, counsel cannot now be permitted to spec-

ulate or surmise that the jury did not understand or follow

the instructions of the Court in this regard.

At page 62 of appellant's brief, counsel urge upon the
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Court a mathematical formula employed in Louisville d N.

R. Company vs. Stephens, 182 S. W. (2d) 447 for the pur-

pose of determining excessiveness of damages. The action

in that case was based upon the Federal Employers' Liability

Act. While counsel concede that the measure of damages

under the Act is different and rather limited (Page 63,

Brief), they insist that the case is important authority for

the proposition that contributions to the welfare of the

plaintiffs rather than the gross earnings of the deceased

should afford the basis of recovery. They reason that since

there is no precise amount established, or no percentage of

earnings allocated to the support and maintenance of the

wife and child in the record, that, therefore, the jury was
without factual basis for its verdict. We take the position

that the formula suggested in the cited case is limited to

actions based upon the Act, and that the law of this case is

precisely as t|ie Court instructed the jury at Pages 192 and
193 of the Transcript of the Record. The Court there in-

structed, among other things, as follows:

'*It is not necessary that the plaintiffs have proved
damages arising from loss of services, food, clothing,

shelter or anything else which may be measured in dol-

lars and cents. You may consider the loss to the plaintiffs

resulting from the loss of comfort, society, companion-

ship, advice, aid, support and earnings of their husband
and father and attempt to fix such loss by an award of

money damages."

The Court further instructed the jury that:

"You may consider not only the financial support,

if any, which each plaintiff would have received from
the deceased except for his death, but also the value of

the love, comfort, companionship and right to receive

support which each Plaintiff has lost by reason of the

death."

It must be remembered that this was the average Amer-
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ican family whose love and affection for each other was
about to be rewarded with the birth of a child. It was, as

such, operating as a unit and, as such, no fine, fixed or pre-

determined allocations were made for one or the other out

of the earnings, and accordingly, calculated formulas are of

little value. This the law recognizes, and accordingly, the

reason behind the instruction as given by the Court.

Counsel for the appellees, in their opening statement,

covered fully and carefully the different elements of damage
upon which they predicated their prayer for a substantial

recovery. Counsel for the appellant were fully advised at

that time of the basis of the claim. They chose to offer

nothing, either by way of direct proof or cross-examination

of appellee's witnesses. They accepted the instruction of

the Court on this element of the case without objection.

They tried their case solely upon the theory that no liability

attached under the circumstances established. They are now
precluded, at this late date, from complaining.

An analysis of the cases cited by counsel for the appel-

lant in their brief (Pages 57 to 67 inclusive) reveals that

they may be classified under three separate groups, none of

which are particularly controlling and hardly afford a basis

for comparison. First, cases arising under the Federal Em-
ployers' Liability Act where, it is admitted, the measure of

damages recoverable is different than in the instant case.

Second, cases where the recovery sought is for the death of a

minor child and necessarily involve a different and more lim-

ited basis for recovery, and Third, cases decided principally

by Southern Courts during the depression era of the '30 's.

With reference to the cases cited in the last category,

we submit that, based upon the facts therein recited, as com-

pared to the facts established in the instant case, the reduced

judgments therein provided justified the size of the verdict

herein challenged. For the purposes of illustration, we show
the Court that in Jones vs. Hedges (Page 59, Appellant's

Brief), the deceased was 59 years of age, earning $36.00 per
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week, with a life expectancy of 14 years, leaving a wife and

three dependent children. The verdict was reduced from

$40,000.00 to $25,000.00. In the case at bar, Larsen was 33

years of age, with a life expectancy of 33.21 years, earning

$450.00 per month, leaving a wife and child. Therefore, as

compared with the earnings in the instant case, the deceased

in the Jones case was earning less than one-third of Larsen 's

salary and had a life expectancy of less than one-half of

Larsen 's life expectancy. Therefore, if the approved judg-

ment be multiplied by the same ratio as the earnings bear to

each other, without benefit of the longer life expectancy, the

judgment of $75,000.00 would have been sanctioned by the

California Court. May we further point up the fact that the

Jones case was decided in 1932 at the depth of the depres-

sion, and the instant case at the height of the inflationary

spiral.

In City of Sapulpa vs. Deason (Page 67, Appellant's

Brief), the deceased was 40 years of age and was earning

$20.00 a week. In that case the judgment of $25,000.00 was
reduced to $15,000.00. The $80.00 a month which the de-

ceased was earning in the Sapulpa case was approximately

one-fifth of the salary earned by Larsen. The difference in

the life expectancy between the two victims was at least

7 years. If the same mathematical computation be used,

as previously illustrated, based upon the comparative sal-

aries, and again ignoring the greater life expectancy of Lar-

sen, we would have a judgment of $75,000.00 authorized by
the Oklahoma Court. We call attention to the fact that the

Sapulpa case arose in Oklahoma where it is common knowl-

edge that the standard of living in 1921 was far below the

standard of living in Idaho in 1951. We point up this fact

for the purpose of illustrating the importance of provincial

economy.

In Carpenter vs. Kurn (Page 61, Appellant's Brief),

the deceased was 35 years of age, had life expectancy of 31

years, left a wife and four minor children and had average
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earnings of approximately $1,200.00 per year. In that case

the judgment was reduced from $20,000.00 to $15,000.00. As
compared to the earnings of Larsen, the salary of the de-

ceased in the Carpenter case bore a ratio of 1 to 4i/2- Ac-

cordingly, if the Missouri Court in 1941 could justify a judg-

ment of $15,000.00 on the facts therein contained, on the

same basis the verdict in the instant case would be $67,-

500.00. This without benefit of Ijarsen's greater expectancy

and the fact that the buying power of the dollar now as

compared with 1941 is approximately 60%.

For a more modern comparison, we call the Court's at-

tention to one of the latest cases on the subject. DeVito vs.

United Air Lines, Inc., 98 F. Supp. 88, decided May 24, 1951.

The facts established in that case were that DeVito, at the

time of his death in an airplane crash, was earning $9,038.12.

The deceased was 38 years of age and in excellent health,

leaving, surviving him, his widow. The jury's verdict was

$300,000.00. This was reduced to $160,000.00. The earnings

of Larsen were more than five-ninths of the earnings of De-

Vito. The life expectancy of Larsen was greater by four

years. On the basis of the verdict sanctioned by the United

States District Court for the District of New York, when
adjusted to take into account the ratio of Larsen 's salary

to that of DeVito, ignoring Larsen 's greater life expectancy,

the New York Courts would have approved a verdict of

$88,888.88.

It is respectfully suggested to this learned Court that,

in the discharge of the wide discretion vested in the Trial

Court, it keep in mind the fact that Judge Clark saw and

heard the witnesses. He controlled the actions of counsel in

the discharge of their duties toward their clients; he super-

vised the deliberations, as well as the conduct, of the jury.

Counsel for the appellant fail to point up a single incident,

remark, observation or act on the part of anyone connected

with the case which would give rise to any complaints of

prejudice, partiality or passion.
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Judge Clark knows and understands the provincial

economy of the country, the standard of living prevailing in

the geographical locality, the present cost of living of de-

pendants, and the buying power of the dollar. This knowl-

edge is the very basis for the rule that the Trial Courts

alone are vested with the authority to pass upon the ques-

tion of excessiveness or inadequacy of judgments. Counsel

for appellant do not challenge that Judge Clark exercised

that discretion wisely. This assignment of error and the

argument made in support thereof is indeed limited to an
appeal to this Court that it redetermine, on cold record, the

purely factual question of the extent of loss suffered by the

appellees in the death of this husband and father.

D. THE CHALLENGE TO THE INSTRUCTIONS.

Under Subdivision III (Excessive Damages) and at

Pages 68 to 73 inclusive of its brief, the appellant makes
challenge of the instructions given or refused by the Court.

Our answer to this challenge shall take two separate and dis-

tinct aspects:

1. If error did, in truth and in fact, exist, in the chal-

lenged or refused instructions, the same was waived by the

appellant, and

2. The challenged instructions, as given, were correct

and that, puportedly tendered by the appellant, was pro-

perly refused.

1. The Waiver of Objections.

At the conclusion of the Court's oral instructions to

the jury (Tr. p. 195), the Court, in the absence of the jury,

inquired of counsel whether they wished to register any

exceptions to the instructions of the Court. Whereupon, Mr.

Peterson and Mr. Zener, counsel for the appellant, each in

their turn, interposed a number of objections. (Tr. p. 196-

198) After the Court had listened to the objections made,

the following colloquy appeared: (Tr. p. 198)
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"THE COURT: Do you wish to prepare a state-

ment that I can make—a statement of what you have in

mind. If you wish to prepare an instruction that the

Court may use to correct the matters you are objecting

to I will wait for it. I will take a short recess and you
may do this."

After some lapse of time, the Court further instructed

the jury in accordance with the objections made by the ap-

pellant. (Tr. p. 198-200) At the conclusion of these further

instructions, followed the colloquy which we respectfully

point up as an absolute waiver of the objections to the in-

structions. (Tr. p. 200)

THE COURT : Do you have any further objections.

MR. PETERSON : No further objections but if the

Court please, we still want the record to show that we do

not approve of the instructions given by the Court to

the jury concerning the violation of the C A C regula-

tions in spite of the Court's explanation.

THE COURT : Prepare one to correct it.

MR. PETERSON: I don't want to give the im-

pression of being arbitrary in this matter.

THE COURT : You are a lawyer in the case and I

expect the lawyers to help the Court, I want to get the

Instructions in shape that the attorneys are absolutely

happy with the instructions. If I have made an error

or errors you can prepare such instructions as will cor-

rect the situation. You may step in mth the reporter

and prepare an instruction of what you want me to say

and I will say it.

We will take a short recess.

(After short recess)

THE COURT : Do you have anything further.
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MR. PETERSON : We feel that we have nothing to

offer.

THE COURT : Do you have further objections.

MR. PETERSON: No further objections.

THE COURT : No further objections that you wish
to make.

MR. PETERSON: No, Your Honor,

(in the presence of the jury)

THE COURT : Ladies and Gentlemen of the jury

I am sorry that I have had to keep you here so late but

it was very important that we get through this case as

we have another set for tomorrow morning. The alter-

nate jurors will be excused at this time, and if any of the

jurors have any telephoning to do the Bailiff will assist

you.

You may retire to consider your verdict."

The colloquy hereinabove reproduced points up two

eparate reasons for the appellees position that the appel-

ant has waived the right to objection. First, counsel failed

10 object to the instructions of the Court, as corrected, and
lecondly, that the instructions, as corrected, were acquiesced

1 by counsel and by reason thereof, all objections were

'^aived.

Rule 51 of the Federal Rules of Civil Procedure, as

ertinent hereto, provides as follows

:

I

a * * * * -^Q party may assign as error the giving

or the failure to give an instruction unless he objects

thereto before the jury retires to consider its verdict,

I

stating distinctly the matter to which he objects and the

grounds of his objection. * * * "

he underlying principle for the status of the law is that

e Trial Judge is entitled to be informed of possible errors
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and given an opportunity, if necessary, to correct them.

Williams vs. Poivers, 135 F (2d) 153, C. C. A. 6th, 1943. The
authorities on this aspect of our argument are legend. We
content ourselves with calling to your attention only the

following cases which exemplify the rule. Levin vs. Joseph

E. Seagram & Sons, Inc., 10 F. R. Serv. 51.21, Case 1,

158 F. (2d) 55 (C. C. A. 7th, 1946); McDonald vs. Jarka

Corp., 8 F. R. Serv. 51.33, Case 1; 144 F. (2d) 53 (C. C. A.

2d, 1944) ; Sofarelli Bros., Inc. vs. Elgin, 6 F. R. Serv. 39

b.2. Case 1; 129 F. (2d) 785 (C. C. A. 4th, 1942) ; McHugh vs.

Audet, 10 F. R. Serv. 59 b.2. Case 2 ; 72 F. Supp. 394.

An examination of the Record after the Court corrected

the charge, in accordance with the appellant's requests, con-

clusively illustrates that it made no further objection of

any nature. It may not now complain of any prejudice.

The mere fact that the appellant had submitted requests for

instructions which the Court denied does not alter or other-

wise abrogate the requirements of Rule 51. See Blair vs.

Cullom, 168 F. (2d) 622, in which the rule is stated as fol-

lows:

''It seems clear that Rule 51 applies and requires

objection to those parts of the charge claimed to be

erroneous, whether or not requests to charge have been

submitted. (Citing Cases) The fact that here they were

submitted before trial rather than during it we think

immaterial; as we have said before, objection must be

taken "in order * * * * that the judge may clarify or

correct his statement before the jury retires."

Not only did counsel fail to object as is required by Rulej

51, we further contend the colloquy between the Court and

counsel, as reproduced hereinabove, definitely illustrates anj

affirmative acquiescence to the instructions as given.

The clearest pronouncement of the applicable rule whicl

we are able to find is contained in the first syllabus oi

Wood vs. Sexton Co., 275 F. 660, C. C. A. 3rd:
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"Where it is obvious from the remarks of the trial

judge at the close of his charge that he believes he has

substantially covered the requests to the satisfaction of

the litigants, though in fact he has inadvertently over-

looked some of them, and an opportunity is given to

bring to his attention the omissions or dissatisfaction,

failure to take advantage of this opportunity waives the

error."

Concededly, the case was decided prior to the adoption

of the existing Federal Rules; however, the principle in-

volved still prevails. See Teller vs. Athens Stove Works,

Inc., 9 F. R. Serv. 51.33, Case 2; 7 F. R. D. 88, (D. C. E. D.

Tenn., 1946) ; Levin vs. Joseph E. Seagram S Sons, Inc.,

supra.

2. The Instructions, as Given, ivere Correct.

At Page 186 of the Transcript of the Record, the Court

instructed the jury that <'**** If you find that there

was on the part of Homer G. Smith a violation of this pro-

vision (Night Flying Provision of C. A. A. Regulations)

that such violation would be proof of negligence in itself
* * * * M

The appellant at pages 68 and 69 of its brief challenges

the correctness of the instruction upon the theory that the

''violation of a ruling or regulation of a commission or

board is only evidence or proof of negligence, it is not negli-

gence in itself."

For full answer to appellant's contention in this regard,

we refer this Honorable Court to our argument contained

at pages 29 to 34 of this bi-ief. We there point up that

the Federal Courts have consistently held that the violation

of Civil Aeronautic Regulations may constitute negligence

per se and become actionable, if, the violation is the proxi-

mate cause of the injury complained of. This is particularly

true of sections of the regulations which are designed pri-

marily to protect against injury.
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But, even assuming that such a violation is only evidence

of negligence, as appellant contends, we desire to call to

the Court's attention the fact that at its insistence, the in-

struction was modified by Judge Clark so that it met the

specific argument now advanced. At Page 196 of the Tran-

script of the Record, after the learned Trial Court inquired

of counsel whether they desired to register any exceptions

to the charge, (Tr. p. 195) Mr. Peterson stated:

**We object to the giving of that instruction dealing

with the violation of the C. A. A. Regulation. The Court

instructed the jury that if it found a violation of the

provision quoted of the regulation, that would be proof

of negligence in and of itself."

Judge Clark, fully cognizant of appellant's objection,

at pages 197 to 200 of the Transcript of the Record, further

instructed as follows

:

''In another place in my instructions I told you that

the flying of an airplane at night in violation of the law

was negligence in and of itself. I should have said that

you are to consider whether it was negligence in the

light of all of the testimony. You may consider the fact,

if you find that he was flying at night and had no per-

mission to fly at night and you may also consider

whether or not that was negligence and if you find that

it was, that would not prove the case entirely, nor the

fact that it was against the law, would not in itself prove

the entire question of negligence. '

'

An examination of the Record, after the Court gave this

modified instruction, will reveal that no further objections ^

was interposed to this or any other instruction. (Tr. p. 200

to 201)

At Page 69 of its brief, appellant further challenges

the giving of this instruction upon the theory that the evi-

dence was insufficient to conclude that the violation of the
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regulation was the proximate cause of the accident. It ar-

gues that the proof submitted, by way of opinion from the

three experts offered by the appellees, that the cause of

the crash which caused the tragedy was ''lack of night time

flying experience by the pilot", is entirely conjectural. For
full answer to this position, we again refer the Court to

our argument contained at pages 31 to 34 of this brief, and
specifically call attention to the opinion of Justice Murrah
in Bratt, et al. vs. Western Airlines, Inc., 155 F. (2d) 850,

wherein it is stated:

"If we leave the answer to those who have experi-

enced an accident of this kind we would seldom find a

solution, because as w^e all know, few ever survive to

relate their experience. We have a fatal accident, the

cause of which is seldom, if ever, susceptible of direct

proof. The answer to our question therefore necessarily

lies within the realm of scientific speculation, and can

be answered by those who are specifically qualified by
experience, training and skill in matters relating to air-

planes, their parts, purposes and functions. If actual

experience cannot be the test in cases of this kind, when
then does a witness become qualified to testify from
special experience concerning the scientific cause of an

accident not susceptible of direct proof. There is no

precise requirement as to the mode in which requisite

skill or experience shall have been acquired. A witness

may be competent to testify as an expert although his

knowledge was acquired through the medium of practical

experience rather than scientific study and research."

At Page 70 of its brief appellant challenges the in-

struction given by the learned Trial Court found at page

184 of the Transcript of the Record. The argument ad-

vanced is that this instruction applies to the facts of the

case, the doctrine of res ipsa loquitur, which, under the cases,

has no place in airplane accidents.
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While the appellees, in the light of United States vs. Kes-

inger, supra, believe that the doctrine of res ipsa loquitur

does have application to the facts established, we respect-

fully submit that the Trial Court did not instruct upon the

doctrine. Solely because the appellant insists that the Court

did, however, we now discuss the doctrine here.

The doctrine of res ipsa loquitur, is that, where the

thing which caused an injury is shown to be under the ex-

clusive management or control of the defendant or his ser-

vant, and the accident is such as in the ordinary course of

things, does not happen if those who have its exclusive man-

agement or control use proper care, it affords reasonable evi-

dence, in the absence of explanation by the defendant, that

the accident arose from want of care. (See 65 C. J. S.

Paragraph 220 (2), Page 987). While the mere fact of an

injury will not give rise to a presumption of negligence on

the part of anyone, under the doctrine of res ipsa loquitur,

the facts or circumstances accompanying an injury may be

such as to raise a presumption, or at least an inference, of

negligence on the part of the defendant. (See 38 American

Jurisprudence, Section 295, Page 989).

Although no Idaho cases have been found in our re-

search which defines the doctrine with respect to airplane

crashes, the Court in Warner vs. Pittsburgh-Idalio Co., 38

Ida. 254, 220 Pac. 492, states generally that the doctrine

applies where the transaction is such ''where the circum-

stances attendant upon an accident are themselves in such

character as to justify a jury in inferring negligenc as the

cause of the accident, and that the conditions are such that

in their very nature they warrant the inference of negligence

on the part of the person in charge of the injurious agency."

See also Wilson vs. Joe Boon Co., 34 Idaho 253, 200 Pac.

884; Martin vs. Brown, 56 Ida. 379, 54 Pac. (2d) 1157.

It can be stated, as a general principle, that the doctrine

of res ipsa loquitur has been applied to cases involving air-

plane crashes. (6 A. J., Section 77, Page 45; 83 A.L.R. 186,
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192; 6 A.L.R. (2d) 529.) The doctrine has been applied most

frequently in personal injury accidents against common car-

riers. 6 A. J., Section 77, Page 45, Note 11, 12; Smith vs.

Pacific-Alaska Airivays (CCA. 9th, 1937) 89 F. (2d) 253;

Bratt vs. Western Airlines (CA.A. 10th, 1948), 169 F. (2d)

214; Cert. Den. 335 U. S. 886, 93 L. Ed., 69 S. Ct. 239; Ka-
mienski vs. Bluebird Air Service, 321 111. App. 340, 53 N. E.

(2d) 131; Err. Dismd. 389, 111. 462, 59 N. E. (2d) 853;

Thomas, et al. vs. American Airways, Inc., et al. (District

Court of California 1935) ; Fosbroke-Hohbes vs. Air Work,
Ltd., et al. (Kings Bench 1936), 1 Avi. 663; Malone vs.

Trans-Canada Airlines (Court of Appeals, Ontario, 1942),

1 Avi. 1028; Johnson, Administrator, vs. Eastern Airlines,

Inc. (U. S. Court of Appeals (2d), 1949) 177 F. (2d) 713.

However, as air travel became more advanced, the doc-

trine of res ip^a loquitur has been also applied to cases in-

volving the crash of private aircraft. See Seaman vs. Cur-

fiss Flying Service, 231 App. Div. 867, 247 N. Y. S. 251;

Stall vs. Curtiss Flying Service (1930), U. S. Avi. 148; Eng-
lish vs. Miller (Tex. Civ. App. 1931), 43 S. W. (2d) 642;

Mclnnerney vs. McDoiigal, Kings Bench, Manitoba 1937, 1

Avi. 718. The most recent Circuit Court decision on the ap-

plication of the doctrine to private carriers is United States

vs. Kesinger, et al, 10th Circuit, 190 F. (2d) 529. Judge
Phillips, in applying the rule and stating the reasons for

its application, said:

"In the past decade tremendous improvements have

been effected in the design and construction of airplanes,

and in the operation and maintenance thereof. Today,

an airplane operated under normal weather conditions

is a reasonably safe means of transportation. On the

basis of passenger miles flown it is relatively as safe as

other methods of public transportation. The rates

charged by insurance carriers for insurance of passen-

gers are the same whether the passenger travels by
train, bus or airplane. An airline which has operated
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in the states of Colorado, Kansas, Oklahoma, New Mex-

ico and Texas during the past 15 years recently received

a special award from the National Safety Council. Dur-

ing the period of its operation the airline has flo^vn

437,262,000 passenger miles without a passenger fatality

and without a serious accident. An international airhne

was also given an award by the National Safety Council

for having completed 1,637,300,000 passenger miles with-

out a passenger or crew fatality. An airplane of a

proven safe type of design taking off for an ordinary

routine flight under normal iveather conditions does not

crash in the ordinary course of things, unless there has

been a failure to properly inspect, service and maintain

it, or unless it is not operated ivith due care.'' (Italics

Supplied).

"The rule of res ipsa loquitur is applicable when
the thing which caused the injury was, at the time of

the injury, in the custody and under the exclusive con-

trol of the defendant, and the occurrence was one which

in the ordinary course of things does not happen if the

one having such exclusive control uses proper care. It

will take the case to the jury unless the entire evidence

is such that the presumption cannot stand against it. It

is not enough that the evidence of the defendant woidd,

if true, he sufficient to rebut the presumption, because it

is for the trier of facts to pass upon the credibility of

the ivitnesses and the truth of their testimony."

**The modern trend of authority is to hold the rule of

res ipsa loquitur applicable to airplane accidents * * * ."

(Italics supplied.)

That the application of the doctrine, in a proper case,

will be approved by the Circuit Court of Appeals for the

9th Circuit is indicated in Smith vs. Pacific-Alaska Airways,

89 F. (2d) 253. A number of Courts have refused to apply

the doctrine in this type of case, but have done so, not be-

cause the plane involved was a private carrier, but rather
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because the circumstances were such that an inference or

presumption of negligence was not justified or rebutted.

For example, in Morrison vs. LeTourneau (C.A.A. 5th,

1943), 138 F. (2d) 339, there existed a violent storm or dan-

gerous climatic weather condition which were akin to an Act

of God. In Cohn vs. United Air Lines (D. C. Wyo. 1937),

17 F. Supp. 865, Judge Kennedy was struggling with the

uncertainties of this mode of travel, the youth of the indus-

try, and the apprehension of the dangers of travel because

of that fact. In Herndon vs. Gregorij, 190 Ark. 702, 81 S. W.
(2d) 849, the Court refused to apply the doctrine because

death was as consistent with unavoidable accident as it was
with negligence. The underlying difference between the

Herndon case and the case at bar is that here we have nega-

tived every other probable cause except negligence; in Wil-

son vs. Colonial Air Transport, 278 Mass. 420, 180 N. E.

212, the Court refused to apply the doctrine because it was
established that the crash was due to mechanical defects.

However, Bratt vs. Western Air Lines, supra; Galer vs.

Wings 1938, 47 Manitoba 281 (1939), 1 D.L.R. 13; Ngsted
vs. Wings (1942 Manitoba), 3 D.L.R. 336, are contra.

Having demonstrated that the doctrine has been applied

to private carrier, and that this is now the modern trend,

we must meet head-on the question of whether or not the

equipment of ''dual control," which goes directly to the ques-

tion of exclusiveness of management and control, effects the

applicability of the doctrine. In Toivle vs. Phillips, 172

S. W. (2d) 806, the Supreme Court of Tennessee refused to

sanction the application of the doctrine because of the "dual

control" with which the plane was equipped. In that case

the defendant, a licensed pilot, purchased a new plane. On
the day of its purchase the plaintiff's intestate was invited

to a ride. At the take-off, Webb was at one of the controls

and plaintiff's intestate was at the other. After an uneventful

take-off, the plane flew a short distance about the field and
then crashed causing the death of both men. The Court in

that case said:
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*'One essential for the application of res ipsa lo-

quitur is that the instrumentality or thing which caused

the accident must have been under the sole control, the

exclusive management, of the defendant. Such was not

the case here. This airplane had dual controls, one

before each seat, and it could be operated ^vith either

set of controls. It is not shown that the controls in

front of the passenger were disconnected. So it is plain

that the course of the machine might have been directed

by Towle as well as Webb. Webb did not have exclusive

control and the rule relied on is not to be invoked

against him."

In Budgett vs. Soo-Skyways, Inc., 266 N. W. 253, the

facts established were as follows: Defendant was engaged

in the business of selling airplanes, and for the purpose of

storing, showing and demonstrating them, he maintained

a landing field and hangar, and for the purpose of carrying

on such a business, it employed HoUister, who was a li-

censed air pilot. Plaintiff's intestate went to the airport

as a prospective buyer of an airplane, and made arrange-

ments "svith Hollister to demonstrate a certain airplane. The
airplane was equipped with two cockpits. The cockpit was
equipped with dual controls. After the plane was made
ready for the demonstration, Budgett and plaintiff's intes-

tate seated themselves in the front cockpit. The controls

in both cockpits were hooked up. Both men were licensed

pilots. The plane "took-off" under the control of Hollister

and made a few turns about the flying field when the engine

suddenly stalled and it crashed to the ground. The Court,

in refusing to apply the doctrine, said:

"Lastly, appellant invokes the doctrine of res ipsa

loquitur, which, as applied to this case, means that the

state of the evidence and the surrounding circumstances

were such that the accident could not have happened
except through negligence on the part of the pilot. * * *

But that doctrine cannot be applied in this case, be-
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cause there is no more probability that the accident was
caused by negligence on the part of the defendant than

on the part of Budgett or Schmidt. In other words,

plaintiff has failed to sustain the burden of proof and

cannot recover."

The Supreme Court of California, in Parker vs. Gran-

ger, 52 Pac. Rep. (2d) 226, followed the doctrine promul-

gated in the above cases. In each of the cases cited supra,

the fact that the aircraft was equipped with dual controls

impelled the Court to determine that the plaintiff's had not

established an essential requirement for the application of

the doctrine, to-wit: exclusive control and management of

the instrumentality which caused the harm. It is to be noted,

however, that the decisions are relatively old ones and hand-

ed down during the period when the industry was having

its so-called ''growing pains."

In the Budgett case, supra, we have the added fact that

the plane which caused the ultimate death of the occupants

was a demonstrator, and was being flown for the purpose

of a demonstration, much like a new car dealer will demon-

strate to his prospective customer. It was reasonable to

presume that since the plaintiff's intestate was a licensed

pilot, and since the very purpose of the flight was to demon-

strate the plane, • that the defendant would permit him to

fly it.

On the other side of the problem, however, we call at-

tention to Mclnnerney vs. McDougal (1938), 47 Manitoba

119, 1 D.L.R. 22 (1928), U. S. Avi. 166, 6 A.L.R. (2d) 535.

The Court in that case held:

"That the fact that the plane was equipped with

dual controls, one set of which was accessible to the

injured passenger, did not preclude the application of

the rule of res ipsa loquitur in an action against the

pilot for injuries sustained in a forced landing, the

Court having found as a matter of fact that the passen-
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ger had not interfered with the pilot's operation of the

plane.
'

'

In Whittemore vs. Lockheed Aircraft Corporation, 149

Pac. Rep. (2d) 212, the District Court of Appeals for the

2nd District of California, held that the question of who was
flying the plane, where it was equipped with dual controls,

|

was a question of fact to be determined by the jury. The
Court, in passing upon the question of exclusiveness of con-

trol, found as follows:

"Willey first occupied the left-hand seat in the

cockpit, but relinquished it to Whittemore after the

latter arrived and spoke to him. Whittemore then slid

the window open, signalled with his arm and received

an answering signal indicating that all was clear so that

the engines might be started. He then started the en-

gines, let them idle a minute or so, put his head out of

the window, looked forward and back, signalled to a

member of the ground crew, and finally, a return signal

having been given, the plane taxied to the runway, and

took off.

From this evidence the jury could have concluded

with confidence that "Whittemore was at the controls

when the plane took off on its fatal flight and was still

flying the plane when it crashed less than a half hour

later ****."

All of the cases cited on both sides of the proposition

are cases of State Courts. The Federal rule is found in the

decision of Judge Phillips in United States vs. Kesinger,

supra. Because we believe that the importance of this de-

cision is found in the specific language of Judge Phillips,

we repeat that language here

:

**The rule of res ipsa loquitur is applicable when]

the thing which caused the injury was, at the time ofj

the injury, in the custody and under the exclusive con-
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trol of the defendant, and the occurrence was one which

in the ordinary course of things does not happen if the

one having such exclusive control uses proper care. It

will take the case to the jury unless the entire evidence

is such that the presumption cannot stand against it.

It is not enough that the evidence of the defendant

would, if true, be sufficient to rebut the presumption, be-

cause it is for the trier of facts to pass upon the credi-

bility of the witnesses and the truth of their testimony."

(Italics supplied)

By the use of this language, Judge Phillips has completely

rejected the theory of the State Courts that dual control,

in and of itself, negatives the application of the doctrine.

The question of who was in control at the time of the tragedy

becomes now a question of fact within the sole province of

the jury. In lipe with the rule pronounced by Judge Phil-

lips, Corpus Juris Secundum (65 C. J. S., Section 220 (8),

Page 1018) states as follows

:

"Conclusive evidence of the control or management
of the agency causing the injury by defendant is not re-

quired, but such fact, as in other cases, may be estab-

lished by evidence sufficient to warrant the inference of

its existence, and circumstantial evidence may suffice.

In the instant case, the aircraft, we know, was a four-

passenger cabin airplane with a seat for each of the occu-

pants. From either of the two front seats, in the cockpit

proper, the plane could have been flown by virtue of the

dual controls, provided, however, that the control mechanism

was connected. The occupants of the two rear seats could

not, in anywise, control the movements of the plane. Mr.

Smith was a licensed pilot. Mr. Larsen, although at one

time had been a licensed pilot, had not flown for some two

years prior to the accident. So far as the record is con-

cerned, we do not know which of the four seats Mr. Larsen
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occupied. We do know, however, that the ship belonged to

Mr. Smith; that as he came into the airport at Pocatello, it

was he who asked for landing instructions by way of his

radio. We know also that Mr. Larsen had not flown a plane

for a considerable period of time prior to the date of the

tragedy, and that it would be unlawful for him to do so,

therefore, it is reasonable to presume that he did the lawful

thing. Having definitely established by the testimony of

at least two witnesses who were in charge of the control

tower of the airport, that it was Smith's voice who asked for

the instructions and that it was Smith's plane that was
flown, this is direct proof that Smith was actually and ex-

clusively in control of the aircraft immediately prior to

the crash.

It is generally conceded that the doctrine of res ipsa

loquitur is a rule of evidence rather than a rule of pleading,

or of substantive law, or an independent ground of liability.

It is a rule of interpretation by which evidence of fact isl

made to speak the logical conclusions naturally flomngl

therefrom. Since the doctrine is a rule of interpretation of
J

the circumstances surrounding the happening of an accident,!

the interpretation is one not only of the cause of the injury,]

but its proximate cause as well. This must of necessity be

the law, otherwise, it would not immediately devolve the risk

of non-persuasion upon the defendant. Stating it another

way, if the accident and the circumstances under which it

took place gives grounds for a reasonable inference that if'

due care had been exercised, the thing that happened amiss,

would not have happened, the law says res ipsa loquitur, the

thing speaks for itself.

While we contend that there was no error in the giving!

of the challenged instruction, we point up the fact that after]

the appellant challenged it, the Court removed entirely th(

consideration of this instruction by the jury. It did so h}

the following instruction found at pages 198-199 of the|

Transcript of the Record:
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*'I also think that in these rather lengthy instruc-

tions there was twice that I mentioned a couple of times,

statements or instructions which were somewhat contra-

dictory, in regard to the presumption or inference of

negligence, arising out of the happening of an accident.

I will tell you now, the burden rests upon the plaintiff to

prove that the accident was the result of the negligence

of Homer G. Smith, and that such negligence was the

proximate cause of the accident."

In this counsel for the appellant acquiesced as herein-

above demonstrated.

At page 70 of its brief appellant complains of the

instruction appearing at Page 187 of the Transcript of the

Record. By this instruction, the Trial Court, in substance,

charged the jury that the Civil Aeronautics Regulation re-

; quires a person'who pilots an airplane to have in his posses-

sion, during the time of flight, a medical certificate of physi-

cal fitness.

;

The complaint of the appellant is that the instruction

!
is improper, since the appellees did not contend, or the

I)roof establish, that Smith, its agent, did not possess the

required certificate.

Throughout the entire trial, counsel for appellant in-

sisted that the record was destitute of proof that Smith was
flying the aircraft. Indeed, they insisted that the dual con-

trol equipment negatived, as a matter of law, control of

the plane by Smith. Because of that fact, it became neces-

sary to prove who actually was piloting the plane. The ap-

pellees, in support of their theory that the aircraft was being

ilown at the time of the tragedy by the appellant's agent,

established that Mr. Larsen had not flown since July 2,

' 1948 (Tr. p. 169-178) some two years prior to the date of the

crash; that the rules and regulations of the Civil Aeronautics

Administration prohibited the flight of aircraft by any per-

son after such lapse of time, without a new medical certifi-
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cate (Tr. p. 178-179) and that the expired pilot's license,

medical certificate, and other documents previously issued

to Mr. Larsen had been and were on the date of the flight

locked in a safety deposit box in his home. (Tr. p. 170)

This, all for the purpose of laying the factual foundation for

the legal presumption that Mr. Larsen was presumed to obey

the law and thus negative the appellant's contention that

control may have been in Mr. Larsen rather than in Mr.

Smith. The Court, being faced with these two diametrically

opposed theories of fact, became obligated to instruct as it

did. It will be noted that the appellant does not object to

the instruction or its correctness, as such, but simply con-

tents itself with the argument that it had no causal connec-

tion between the flight, the accident and the resultant dam-

age. It is apparent that this instruction went directly to the

proof of these various elements. It guided the jury in de-

termining, as a matter of fact, who was piloting the plane

when it crashed.

3. The Purportedly Tendered Instruction No. 7 was

Properly Refused.

At page 71 of its brief, the appellant claims error by

the Trial Court for its failure to instruct the jury as re-

quested by its purportedly tendered Instruction No. 7. The
instruction refused is set out at page 71 of appellant's

brief. It nowhere appears in the Transcript of the Record.

Counsel for the appellant (Tr. p. 31) in the Designation of

Record on Appeal, Item 7, requested the Clerk to print *'all

instructions requested by defendant which were not given

by the Court". At page 203 of the Transcript, there ap-

pears the certification of the Clerk Avith respect to the Rec-

ord. In Item 7 of such certification, it is stated, *'No in-

structions were filed by attorneys, therefore item 7 of desig-

nation cannot be complied with."

For the above and foregoing reason, we take the posi-

tion that the error now assigned is not properly presented.
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On the merits of the matter, however, we respectfully

submit that a full and complete answer to appellant's argu-

ment "that aviation has not as yet become either a necessary

or common means of transportation" and is '*an extra haz-

ardous activity" is contained in the opinion of Judge Phil-

lips in United States vs. Kesinger, supra.

Further, at the instance of the appellant. Judge Clark

instructed, at page 199 of the Transcript of the Record, that:

'*In connection with the assumption of risk concern-

ing which I instructed you, I will say now that you have

a right to take into consideration, * * * * the question of

whether it was an airplane, an automobile or a bucking

horse, * * * *, You can consider in connection with the

assumption of risk whether a man should get into an

airplane or not. * * * *"

CONCLUSION.

For the reasons hereinabove stated, it is respectfully

submitted that no prejudicial error appears in the Record;

that the verdict of the jury and the judgment entered thereon

by the Court were in every respect in accordance with the

law and the facts established and that accordingly, we re-

spectfully pray that said judgment be, in all respects,

affirmed.

Respectfully submitted

B. W. Davis

Louis F. Racine

Ross-Davis Building

Pocatello, Idaho

Frank A. Bruno
H. D. Reed

515 Majestic Building

Denver, Colorado

Attorneys for Appellees
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In the United States District Court

District of Arizona

No. Civil 614 Tuc

ALIANZA HISPANO-AMERICANA, a Fraternal

Benefit Corporation,

Plaintiff,

vs.

C. B. SEDILLO, CELINA OSUNA and HART-
FORD ACCIDENT AND INDEMNITY
COMPANY, a Corporation,

Defendants.

PETITION OF HARTFORD ACCIDENT AND
INDEMNITY COMPANY, DEFENDANT,
FOR REMOVAL OF A CIVIL ACTION
FROM STATE COURT TO THE ABOVE-
ENTITLED DISTRICT COURT

To the Honorable, the United States District Court

for the District of Arizona

:

Your petitioner, Hartford Accident and Indem-

nity Company, a corporation, petitioning to remove

a civil action brought in the State Court to the

United States District Court, for the District of

Arizona, respectfully shows:

Heretofore, prior to the 11th day of May, 1951,

a civil action was commenced in the Superior Court

of the State of Arizona, in and for the County of

Pima. Said action was and is entitled and num-

bered in said Superior Court, and on the files of the

Clerk of said Superior Court, as appears on the
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copy of the complaint served on petitioner, a copy

of which is attached hereto, marked Exhibit A and

incorporated herein as though set forth in full. Pe-

titioner is named in said action as a defendant. The

nature of said action appears from said copy of

said complaint hereto attached. Process in said ac-

tion was first served on your petitioner on May
14th, 1951. Attached hereto and herein incorporated

as such is a copy of all process, pleadings and or-

ders served upon petitioner, namely. Exhibit A.

This petition is accompanied by a bond with good

and sufficient surety conditioned that the corporate

defendant in said action and petitioner will pay all

costs and disbursements incurred by reason of the

removal proceedings should it be determined that

the case was not removable or was improperly re-

moved.

A statement of the facts which entitle your peti-

tioner to remove said cause from said Superior

Court to this Court is as follows

:

I.

Your petitioner, Hartford Accident and Indem-

nity Company, a Connecticut corporation, at all

times mentioned in the complaint in said action

prior to the 14th day of May, 1951, w^as a corpora-

tion duly organized and existing under and by vir-

tue of the laws of the State of Connecticut, and of

no other state, and was at all times a citizen and

resident of the State of Connecticut. That at all

times mentioned in said complaint herein said cor-

poration was not and is not now a citizen and resi-
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dent of the State of Arizona, or of any state other

than the State of Connecticut.

II.

That the plaintiff, Alianza Hispano-Americana, a

fraternal benefit corporation, was at the time of the

commencement of this action a corporation duly or-

ganized and existing under and by virtue of the

laws of the State of Arizona and ever since has

been and now is a citizen and resident of the State

of Arizona, and said plaintiff corporation at all of

said times w^as and now is a non-resident and non-

citizen of the State of Connecticut.

III.

That at the time of the commencement of this

action, and ever since said time, the defendant C. B.

Sedillo was and now is a citizen and resident of the

State of New Mexico and was not and is not now a

citizen and resident of the State of Arizona.

IV.

That at the time of the commencement of this

action, and ever since said time, the defendant

Celina Osuna was and now is a citizen and resident

of the State of California and was not and is not

now a citizen and resident of the State of Arizona.

V.

That your petitioner, without in anywise admit-

ting or intending to admit the allegations of said

complaint to plaintiffs, hereby expressly refers to
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said complaint and for greater certainty it makes

said complaint a part of this petition.

VI.

That said suit is one of which the United States

District Courts have original jurisdiction. The

amount in controversy exceeds the sum or value of

$3,000, exclusive of interest and costs, and is in the

sum or value of $23,247.21.

YII.

Petitioner files and offers herewith its bond with

good and sufficient surety conditioned that said de-

fendant will pay all costs and disbursements in-

curred by reason of the removal proceedings should

it be determined that the case was not removable or

was improperly removed.

VIII.

There is attached hereto, marked Exhibit B, and

by reference made a part hereof, the affidavit of the

defendant Celina Osuna, and there is also attached

hereto, marked Exhibit C, and by reference made a

part hereof, the affidavit of the defendant C. B.

Sedillo.

IX.

That this action is removable to the Federal

Court for the reason and on the ground that the

amount involved exceeds $3,000, exclusive of inter-

est and costs, and because of the diversity of citi-

zenship between the plaintiff and all of the defend-

ants, in that the plaintiff is a citizen and resident

of the State of Arizona and all of the defendants

i
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are citizens and residents of states other than the

State of Arizona, all as hereinbefore set forth.

Wherefore, your petitioner prays that this Hon-

orable Court accept said bond as good and sufficient,

and that it approve the same, and that said action

be removed to this Honorable Court, pursuant to

the Act of Congress in such cases made and pro-

Ivided, that no further proceedings be had in said

jeause in the Superior Court of the State of Ari-

Izona in and for the County of Pima, and for such

Dther, further and different relief as, the premises

considered, is proper.

/s/ FRED W. FICKETT,
A.ttorney for Defendant, Hartford Accident and

Indemnity Company.

State of Arizona,

County of Pima—ss.

Fred W. Fickett, being first duly sworn, deposes

md says:

That he is the attorney for Hartford Accident

md Indemnity Company, a corporation, one of the

iefendants in the above-entitled action and peti-

ioner in this proceeding, and that he makes this

;^erification on its behalf; that he has read the fore-

going petition and knows the contents thereof and

hat to the best of his knowledge, information and

)elief he verily believes it to be true.

/s/ FRED W. FICKETT.
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Subscribed and sworn to before me this 4th day

of June, 1951.

[Seal] /s/ ERNA N. SORNBERGER,
Notary Public.

My Commission Expires August 9, 1954.

[Title of District Court and Cause.]

NOTICE OF FILING OF PETITION AND i

BOND FOR REMOVAL OF THE ABOVE-
ENTITLED SUIT FROM STATE COURT'
TO FEDERAL COURT, WITH COPIES OF '

PETITION AND BOND ATTACHED

To the Plaintiff Above Named and to its Attorneys: :

You Are Hereby Notified that defendant Hart- •

ford Accident and Indemnity Company, a corpora- '

tion, has made, and has filed on the 4th day of June,
,

1951, in the above-entitled court, its petition and 1

bond for removal of the above-entitled suit from the

Superior Court of the State of Arizona in and for

the County of Pima to the District Court of the i

United States in and for the District of Arizona;

that copies of said petition and bond are hereto at-

tached and made a part hereof.

Dated this 4th day of June, 1951.

/s/ FRED W. FICKETT,
Attorney for Defendant, Hartford Accident and

Indemnity Company.

Receipt of Copy acknowledged.
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[Title of District Court and Cause.]

BOND ON REMOVAL
Know All Men by These Presents

:

That Fidelity and Deposit Company of Mary-

land, a corporation organized and existing under

the laws of the State of Maryland, which said cor-

poration has complied with the laws of the State of

Arizona with reference to doing and transacting

business in said State as Surety, is held and firmly

bound unto Alianza Hispano-Americana, plaintiff

in the above-entitled action, in the penal sum of

Five Hundred Dollars ($500.00), for the payment

of which sum well and truly to be made unto said

plaintiffs, its administrators, successors and assigns,

the undersigned Fidelity and Deposit Company of

Maryland binds itself, its administrators, succes-

sors and assigns, jointly and severally, firmly by

these presents.

Sealed with the seal of said Company and dated

at Tucson, Arizona, this 2nd day of June, 1951.

Whereas, the above-entitled action, wherein Ali-

anza Hispano-Americana is plaintiff, and Hartford

Accident and Indemnity Company, a corporation, is

a defendant, has been brought and is pending in

the Superior Court of the State of Arizona, in and

for the County of Pima, and bears Docket Number

35870; and

Whereas, Hartford Accident and Indemnity

Company, a corporation, a defendant in said action,

has petitioned or is about to petition the above-

named District Court of the United States for the

District of Arizona, for the removal of said cause



10 Alianza Hispano-Americana, etc., vs.

of action to said District Court of the United

States

;

Now, the condition of this obligation is such that

if the said defendant Hartford Accident and In-

demnity Company shall pay all costs and disburse-

ments incurred by reason of the removal proceed-

ings, should it be determined that said case was

not removable or was improperly removed, then

this obligation shall be void, otherwise it shall re-

main in full force and effect.

The said Fidelity and Deposit Company of Mary-

land hereby expressly agrees that in case of a

breach of any condition hereof, the said District

Court may, upon notice to it of not less than ten

(10) days, proceed summarily in the action, suit,

case or proceeding in which this bond is given to

ascertain the amount which said surety is bound

to pay on account of such breach, and render judg-

ment therefor against it, and award execution

thereof.

Witness the signture and seal of the undersigned

the day and year first above written.

[Seal] FJDELITY AND DEPOSIT
COMPANY OF MARYLAND,

By /s/ ALBERT W. GIBSON,
Its Attorney in Fact.

Countersigned

:

/s/ ESTHER M. HISCOX,
Its Agent.

Approved

:

t

Judge.
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EXHIBIT A

In the Superior Court of the State of Arizona

in and for the County of Pima

No. 35870—Two

ALIANZA HISPANO-AMERICANA, a Fraternal

Benefit Corporation,

Plaintiff,

vs.

C. B. SEDILLO, CELINA OSUNA, and HART-
FORD ACCIDENT AND INDEMNITY
COMPANY, a Corporation,

Defendant.

SUMMONS
The State of Arizona to the Above-Named Defend-

ants, C. B. Sedillo, Celina Osuna, and Hartford

Accident and Indemnity Company, a corpora-

You are hereby summoned and required to ap-

pear and defend in the above-entitled action in the

above-entitled court, within twenty days, exclusive

of the day of service, after service of this summons

upon you if served within the State of Arizona, or

within thirty days, exclusive of the day of service,

if served without the State of Arizona ; and you are

hereby notified that in case you fail so to do, judg-

ment by default will be rendered against you for

the relief demanded in the complaint.

The names and addresses of Plaintiff's Attorneys

are Darrell R. Parker, 310 Luhrs Tower, Phoenix,

Arizona, and Ralph Estrada, 133 West Congress,

Tucson, Arizona.
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Given under my hand and the seal of the Su-

perior Court of the State of Arizona in and for the

County of Pima, this 11th day of May, 1951.

[Seal] BELLE D. HALL,
Clerk.

In the Superior Court of the State of Arizona

in and for the County of Pima

No. 35870—Two

ALIANZA HISPANO-AMERICANA, a Fraternal

Benefit Corporation,

Plaintiff,

vs.

C. B. SEDILLO, CELINA OSUNA, and HART-
FORD ACCIDENT AND INDEMNITY
COMPANY, a Corporation,

Defendants.

COMPLAINT

Plaintiff complains and alleges:

I.

That the plaintiff is a fraternal benefit corpora-

tion, duly organized and existing by virtue of the

laws of the State of Arizona, and having its princi-

pal office and place of business in Tucson, County

of Pima, State of Arizona; that the defendant C.

B. Sedillo is a resident of the said County of Pima,

State of Arizona ; that the plaintiff is informed and
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believes and therefore alleges that the defendant

Celina Osuna was at all times herein mentioned a

resident of said County and State, but has since

removed her residence from the State of Arizona

to a place unknown to the plaintiff, and is now a

non-resident ; that the defendant Hartford Accident

and Indemnity Company is a corporation duly or-

ganized and existing under and by virtue of the

laws of the State of Connecticut and is duly author-

ized to transact an insurance and bonding business

in the State of Arizona, and was so authorized at

all times herein mentioned.

n.

That heretofore, beginning on or about August

20, 1948, and continuously until June 1, 1950, the

defendant C. B. Sedillo usurped, intruded into and

unlawfully occupied the office of Supreme President

of the plaintiff corporation ; that during said period

the defendant Celina Osuna was at all times Secre-

tary-Treasurer of the plaintiff corporation, and as

such Secretary-Treasurer aided and assisted the de-

fendant C. B. Sedillo to unlawfully usurp the office

of Supreme President of the plaintiff corporation,

and to take out and abstract the funds hereinafter

[mentioned.

III.

That heretofore, on August 31, 1944, at Tucson,

Arizona, the defendant Hartford Accident and In-

demnity Company, a corporation, made, executed

and delivered its blanket position bond, standard
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form, to the plaintiff corporation, binding itself to ^

pay to plaintiff corporation, the sum of Twenty- -

five Hundred Dollars for loss sustained by the i

plaintiff corporation at the hands of either the de-

fendant C. B. Sedillo or the defendant Celinan

Osuna through larceny, theft, embezzlement, mis- •

appropriation, wrongful abstraction, wilful misap-

plication, or other fraudulent or dishonest act or

acts committed by any one or more of them, and

which said bond was in full force and effect during

the period August 20, 1948, to June 1, 1950.

IV.

That in addition to the foregoing bond, the de-

fendant Hartford Accident and Indemnity Com- -|!

pany, on February 28, 1949, made, executed and

delivered to the plaintiff a rider increasing its lia-

bility for loss sustained at the hands of its Presi-

dent, the defendant C. B. Sedillo, on account of the

matters and things aforesaid by an additional

amount of Seven Thousand Five Hundred Dollars.

V.

That on October 12, 1944, the defendant Hartford

Accident and Indemnity Company, a corporation,

at Tucson, in Pima County, Arizona, made, exe-

cuted and delivered to the plaintiff a rider to the

above described blanket position bond increasing

its liability to the plaintiff on account of any mis-

conduct of its Secretary-Treasurer, as hereinabove

defined, by an additional amount of Twenty-two

Thousand Five Hundred Dollars, which said rider
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was in full force and effect during the period Au-

gust 20, 1948, to June 1, 1950.

VI.

That on or about February 28, 1951, as the con-

sequence of an audit of the books and records of

the plaintiff by auditors of the Arizona Corporation

Commission, it was discovered that during the pe-

riod August 20, 1948, to June 1, 1950, the defend-

ants C. B. Sedillo and Celina Osuna, by means of

larceny, theft, embezzlement, misappropriation,

wrongful abstraction and willful misapplication,

took and imlawfuUy abstracted and misappropr-

iated the aggregate sum of Twenty-three Thousand,

jTwo Hundred Forty-Seven and 21/100 Dollars

($23,247.21) of monies belonging to the plaintiff,

which said monies were drawn from the following

funds and for the following purposes, all of which

were unlawful and constituted fraudulent misap-

propriation of plaintiff's fimds, to wit:

Petty cash drawn by C. B. Sedillo and un-

accounted for between September 1,

1948, and May 22, 1950 $2871.17

Funds of plaintiff abstracted and appro-

priated by C. B. Sedillo and Celina

Osuna and paid out by the defendant C.

B. Sedillo with the aid and assistance of

the defendant Celina Osuna for the pur-

pose of financing, paying attorneys fees

and other expenses of the private litiga-

tion of C. B. Sedillo 5956.04
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Salary drawn by defendant C. B. Sedillo

and paid to him by the defendant Celina

Osuna as Secretary-Treasurer of the

plaintiff during the period of the unlaw-

ful usurpation of the said office by de-

fendant C. B. Sedillo from September 1,

1948, to June 1, 1950 14420.00

VII.

That heretofore, on March 6, 1951, a claim was

presented to the defendant Hartford Accident and

Indemnity Company containing an itemized account

of all of said misappropriated and embezzled funds,

and demand formally made upon the said corpora-

tion for the fulfillment of its obligation under the •

said blanket position bond, and the several riders

'

attached thereto ; that notwithstanding the said de- •

mand, the said defendant has failed, neglected and i

refused to pay the whole or any part of the afore-

said funds to the plaintiff.

Wherefore, plaintiff prays judgment against the '

defendants, and each of them, in the sum of

'

Twenty-three Thousand, Two Hundred Forty-seven i

and 21/100 Dollars ($23,247.21), with interest!

thereon at the legal rate from date of judgment un-

til paid, and for plaintiff's costs and disbursements <

herein laid out and expended, and for such other and 1

further relief as to the Court may appear just and

lawful in the premises.

/s/ RALPH ESTRADA,
/s/ DARRELL R. PARKER,

Attorneys for Plaintiff.

[Endorsed] : Filed June 4, 1951.
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In the United States District Court

District of Arizona

No. Civ-614—Tucson

ALIANZA HISPANO-AMERICANA, a Fraternal

Benefit Corporation,

Plaintiff,

vs.

C. B. SEDILLO, CELINA OSUNA and HART-
FORD ACCIDENT AND INDEMNITY
COMPANY, a Corporation,

Defendants.

ANSWER

Come now the defendants and for answer to

plaintiff's complaint, admit, deny and allege as

follows

:

1. That the defendants C. B. Sedillo and Celina

Osuna allege that they were, at the time this action

was filed, non-residents of the State of Arizona and

that they have not been served with summons

within the State of Arizona, and that this court has

no jurisdiction over them, and that therefore the

court should dismiss this action as to said defend-

ants for the reason and on the grounds that this

court has no jurisdiction over them to render any

personal judgment against them.

2. In pleading further, these defendants still

insist upon all motions heretofore filed herein and

do not waive any of the same.

3. Defendants allege that the blanket position
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bond referred to in paragraph numbered V of

plaintiff's complaint is now before the court, pur-

suant to stipulation at the pre-trial conference, and

that the plaintiff did not comply with the para-

graph numbered 5 of said bond, which is headed,

*' Notice and Proof of Loss," in that the first notice

of any kind given to the defendant Hartford Acci-

dent and Indemnity Company, a corporation, by the

plaintiff was, as alleged in said complaint, on March

6, 1951, and that the plaintiff had full knowledge

of all the expenditures referred to in plaintiff's

complaint at the time that each and every one of

said expenditures was made, and that there was no

secrecy of any kind in connection with any of said

expenditures, and they were all made in the ordi-

nary course of business of the plaintiff, and with

the full knowledge of the plaintiff, and that because

the plaintiff wholly failed to comply with the spe-

cific provisions of said paragraph numbered 5 of

said blanket position bond, it is prevented and

barred from prosecuting this action on the alleged

cause of action set forth in plaintiff's complaint,

and allege in that connection that said blanket posi-

tion bond specifically provided that the strict com-

pliance with the provisions of said paragraph 5

thereof was a condition precedent to any liability

of the defendant corporation under said blanket.

4. That the attorneys appearing for the plaintiff

in this action are not authorized to so appear, and

this action is therefore brought without the author-

ity of the plaintiff corporation in that the duly
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elected, qualified and acting officers of the Alianza

have not authorized the bringing of this action and,

in support of this allegation, defendants incorporate

herein by reference all of the pleadings in the

Amended Complaint heretofore filed herein in

Cause No. Civ-574-Tucson, in the above-entitled

court.

5. Admit the allegations of paragraph numbered

I of said complaint, except that defendants deny

the following allegation thereof: 'Hhat the defend-

ant C. B. Sedillo is a resident of the said County of

Pima, State of Arizona" and in that connection

defendants allege that when this action was filed,

said defendant C. B. Sedillo was an actual, bona

fide resident of the State of New Mexico.

6. With reference to the allegations contained

in paragraph numbered II of said complaint, de-

fendants allege that the Quadrennial Convention of

the plaintiff, held in Tucson, Arizona, in August,

1948, formally ruled that the defendant C. B. Se-

dillo was the duly elected President of the Alianza

for the ensuing four-year term, and that said Con-

vention proceeded to install said C. B. Sedillo as

President, pursuant to and in accordance with the

by-laws of the plaintiff, after which a quo warranto

action was brought in the Superior Court of Pima

County, Arizona, by one Greg Garcia, and in March,

1949, the Superior Court of Pima County, Arizona,

acting through Hon. C. C. Faires, Judge, made and

entered its formal, solemn written judgment, to the

effect that C. B. Sedillo had been duly elected as
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the President of the plaintiff for the four-year term

beginning in August, 1948, and pursuant to said

formal judgment and in complete reliance thereon

the said C. B. Sedillo occupied the office of Presi-

dent until on or about June 1, 1950, when the judg-

ment of the Supreme Court of the State of Arizona

was entered, reversing the aforesaid judgment of

the Superior Court of Pima County, Arizona; and

the defendant Celina Osuna was also duly elected at

the aforesaid Convention as Secretary-Treasurer

and she continued to act in that capacity from the

time of said Convention and for several months

after the said C. B. Sedillo ceased to act as Presi-

dent of the plaintiff corporation.

7. Defendants admit the allegations of para-

graph numbered III of said complaint, except inso-

far as said blanket position bond was modified from

time to time by riders attached to said bond, and

in that connection defendants allege that the Presi-

dent of the Alianza, C. B. Sedillo, was not covered

by said bond for any of his acts between Septem-

ber, 1947, and February 18, 1949.

8. Admit that the aforesaid blanket position

bond was modified from time to time, all as shown

by the riders which have been stipulated to in the

pre-trial conference heretofore held herein.

9. Deny that plaintiff did not discover the ex-

penditures referred to in Paragraph numbered VI
of its complaint until about February 28, 1951, and

in that connection allege that the plaintiff had full

knowledge thereof on the date on which each ex-
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penditure was made, and each of said expenditures

was duly entered on the regular books of the plain-

tiff corporation at the time when each of said

expenditures was made, w^hich books were subject

at all times to inspection by any officer of the com-

pany and by the Arizona Corporation Commission,

and that each voucher for each expenditure showed

the specific purpose for which it was drawn, and

these defendants specifically deny that any money

was withdrawn or taken from the plaintiff by the

defendants C. B. Sedillo and Celina Osuna by

means of larceny, theft, embezzlement, misappro-

priation, wrongful abstraction, and/or willful mis-

application, ^nd allege in that connection that all

funds referred to in plaintiff's complaint were le-

gally withdraw^n by the defendants C. B. Sedillo

and Celina Osuna.

10. Admit that on March 6, 1951, a claim was

presented to the defendant Hartford Accident and

Indemnity Company, but defendants deny that said

claim was properly itemized to comply with the

provisions of the aforesaid blanket position bond in

that connection.

11. Deny each and every allegation in said com-

plaint contained which is not herein specifically ad-

mitted.

12. Deny that the defendants are indebted in

any way to the plaintiff.

Wherefore, defendants and each of them pray

that the plaintiff take nothing by its complaint and
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that the Court shall enter judgment in favor of the

defendants, dismissing said complaint, and that the

defendants shall recover their costs herein ex-

pended, and that they shall have such other and

further relief as to the Court may seem meet and

proper in the premises.

FICKETT & DUNIPACE,

By /s/ FRED W. FICKETT,
Attorneys for Defendants.

Copy mailed.

[Endorsed]: Filed February 19, 1952.

[Title of District Court and Cause.]

MOTION TO AMEND PLEADINGS

Without waiving the motions to dismiss hereto-

fore filed herein, because of the lack of jurisdiction,

defendants do hereby move to amend the paragraph

numbered 3 of the answer heretofore filed herein

by adding to said paragraph the following:

''and allege in that connection that said blan-

ket position bond specifically provided that

the strict compliance with the provisions of

said paragraph 5 thereof was a condition

precedent to any liability of the defendant

corporation under said blanket position

bond. '

'
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This motion should be granted under the provi-

sions of Rule 15 of the Rules of Civil Procedure.

Respectfully submitted,

FICKETT & DUNIPACE,

By /s/ FRED W. FICKETT,
Attorneys for Defendants.

Receipt of Copy acknowledged.

[Endorsed] : Filed March 12, 1952.

In the United States District Court

District of Arizona

ALIANZA HISPANO-AMERICANA, a Fraternal

Benefit Corporation,

Plaintiff,

vs.

C. B. SEDILLO, CELINA OSUNA and HART-
FORD ACCIDENT AND INDEMNITY
COMPANY, a Corporation,

Defendants.

STIPULATION

It Is Hereby Stipulated, by and between the at-

torneys for the plaintiff and the attorneys for Hart-

ford Accident and Indemnity Company, a corpora-

tion, defendant, as follows:

That there is hereby withdrawn from the issues

to be tried in this case the claim of the plaintiff for
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the following items set forth on page 3 of its com-

plaint, to wit:

Petty cash drawn by C. B. Sedillo and un-

accounted for between September 1,

1948, and May 22, 1950 $2871.17

Funds of plaintiff abstracted and appro-

priated by C. B. Sedillo and Celina

Osuna and paid out by the defendant

C. B. Sedillo with the aid and assist-

ance of the defendant Celina Osuna

for the purpose of financing, paying

attorneys fees and other expenses of

the private litigation of C. B. Sedillo. .$5956.04

It Is Further Stipulated that, pursuant to the

foregoing, plaintiff now only seeks in this action to

recover from the defendants $14,420 and costs,

based upon the allegations in its complaint which

pertain to the following item set forth on page 3 of

its complaint, to wit:

Salary drawn by defendant C. B. Sedillo

and paid to him by the defendant Ce-

lina Osuna as Secretary-Treasurer of

the plaintiff during the period of the

unlawful usurpation of the said office

by defendant C. B. Sedillo from Sep-

tember 1, 1948, to June 1, 1950 $14420.00

It Is Stipulated that as to defendants C. B. Se-

dillo and Celina Osuna the withdrawal of the issues

and items above described shall be without preju-

dice to plaintiff's rights in any other or future pro-
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ceeding or action to seek recovery against said

defendants or either of them of the items so with-

drawn, and this stipulation shall not be construed

as a waiver, release or adjudication of the items

withdrawn except as to defendant Hartford Acci-

dent and Indemnity Company, a corporation.

Dated at Tucson, Arizona, this 11th day of March,

1952.

DARRELL R. PARKER,

RALPH ESTRADA,

By /s/ DARRELL R. PARKER,
Attorneys for Plaintiff.

FICKETT & DUNIPACE,

By /s/ FRED W. FICKETT,
Attorneys for Defendant Hartford Accident and

Indemnity Company, a Corporation.

[Endorsed] : Filed March 12, 1952.

[Title of District Court and Cause.]

PLAINTIFF'S OBJECTIONS TO PROPOSED
FINDINGS OF FACT AND CONCLU-
SIONS OF LAW

General Objections

Plaintiff objects generally to the Findings of

Fact and Conclusions of Law submitted by counsel

for the defendants, for the reason that the Court, in

his Memorandum Decision dated April 15, 1952,

predicated said decision upon the single proposition
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that the claim against defendant Hartford Accident

& Indemnity Company came too late, whereas, the

proposed Findings and Conclusions submitted by

the defendants cover a multitude of matters unnec-

essary to the Court's decision and irrelevant thereto

and in some instances wholly contrary to the evi-

dence.

Specific Objections to Findings of Fact

1. Plaintiff objects to Findings of Fact Nos. 4,

5, 12, 13 and 16 upon the ground that said proposed

Findings, and each of them, are irrelevant to the

determination of the cause as heretofore indicated

by the Honorable Judge of this Court, and the same

are irrelevant, repetitious and surplusage.

2. That plaintiff objects to proposed Findings

of Fact Nos. 9, 19 and 20 upon the ground and for

the reason that the same are unsupported by the

evidence and are contrary to the evidence, and upon

the further ground that said proposed findings of fact

are not in truth facts at all but conclusions of law,

and as such are unsupported by the evidence and

contrary thereto.

3. Plaintiff objects to Finding of Fact No. 24

for the reason that it contains a false statement of

the date of filing the claim, the true date being

February 28, 1951.

Specific Objections to Conclusions of Law

1. Plaintiff objects to proposed Conclusion of

Law No. 2 for the reason that the predicate of the

Court's decision was not a failure of the plaintiff
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to comply with the provisions of the bond requiring

the filing of a claim, but failure of the plaintiff to

comply with the time limitations for the filing of

such claim.

2. That proposed Conclusion of Law No. 3 is

not only unnecessary and irrelevant to the Court's

decision of this cause, but is diametrically opposed

to the evidence as found by the Supreme Court of

the State of Arizona, and as set forth in the man-

date of said Supreme Court, being defendant's Ex-

hibit 1 in Evidence, wherein it is specifically ad-

judicated that between September 1, 1948, and June

1, 1950, the said C. B. Sedillo was an unlawful

usurper and intruder into the office of Supreme

President of the plaintiff corporation, and for

further ground of opposition plaintiff points out

that said proposed Conclusion of Law is wholly

unnecessary to the decision of this cause upon the

ground designated by the Honorable Judge of this

Court.

3. That plaintiff objects to proposed Conclusion

of Law No. 4 upon the same grounds as set forth

in the preceding paragraph, and upon the further

ground that between September 1, 1948, and June

29, 1951, the said C. B. Sedillo and his colleagues

were the only persons who could have made such

claim, and for obvious reasons refrained from do-

ing so.

4. That plaintiff objects to proposed Conclusions

of Law Nos. 5, 6, 7 and 8 upon the ground that each

and all of said proposed Conclusions are unneces-
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sary and irrelevant to the decision of this cause as

announced by the Court, and the further ground

that each and all of said proposed Conclusions of

Law are unsupported by the evidence, and, in fact,

are contrary to the weight of the evidence in the

case.

5. That plaintiff objects to proposed Conclusion

of Law No. 9 for the reason that it includes all the

defendants, whereas only the defendant Hartford

Accident and Indemnity Company, a corporation,

was before the Court, the other two defendants

being non-residents and served only by registered

mail the Court has no jurisdiction to adjudicate the

plaintiff ^s claim against them.

Dated this 26th day of April, 1952.

RALPH ESTRADA,

DARRELL R. PARKER,

By /s/ DARRELL R. PARKER,
Attorneys for Plaintiff.

Receipt of Copy acknowledged.

[Endorsed] : Filed April 29, 1952.

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The court hereby makes findings of fact and con-

clusions of law as hereinafter set forth.
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Findings of Fact

1. That the plaintiff is a fraternal benefit cor-

poration organized under the laws of Arizona.

2. That when this action was filed, and at all

times since then, Celina Osuna was not a resident

of Arizona and was a resident of California.

3. That when this action was filed, and at all

times since then, C. B. Sedillo was not a resident of

Arizona and was a resident of the State of New
Mexico.

4. That from August 31, 1948, to and including

June 1, 1950, the defendant C. B. Sedillo was paid

by the plaintiff corporation salary as Supreme

President in the sum of $14,420.00.

5. That all of the checks drawn for the payment

of said salary were signed by C. B. Sedillo as Su-

preme President and Celina Osuna as Secretary-

Treasurer, respectively, of the plaintiff corpora-

tion.

6. That C. B. Sedillo ceased serving as Supreme

President of the plaintiff corporation on or about

June 1, 1950.

7. That Celina Osuna continued as Secretary-

Treasurer of the plaintiff corporation for many

months after June 1, 1950.

8. That all payments of salary as President of

the plaintiff corporation to the defendant C. B.

Sedillo during the period from September 1, 1948,

to June 1, 1950, for bookkeeping purposes were
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handled in the same way as all other salary checks

issued by the plaintiff corporation during said pe-

riod.

9. That Greg Garcia as President of the plain-

tiff corporation, knew within sixty days after June

1, 1950, that the defendant C. B. Sedillo had drawn

salary in the amount of $14,420.00 for the period

from September 1, 1948, to June 1, 1950.

10. That at all times between August 31, 1948,

and June 1, 1950, there was in full force and effect

a blanket position bond executed by Hartford Acci-

dent and Indemnity Company, a corporation, which

has been admitted in evidence in this cause, and

which is by reference made a part hereof, together

with the riders thereon.

11. That on March 6, 1951, a claim was pre-

sented to the Hartford Accident and Indemnity

Company, a corporation, containing a demand for

the payment to the plaintiff corporation under the

aforesaid blanket position bond and the riders

thereon of the sum of $14,420.00, which had been

paid to the defendant C. B. Sedillo as salary during

the period from September 1, 1948, to June 1, 1950.

12. That the aforesaid blanket position bond

contained the following provisions

:

''Notice and Proof of Loss

''5. That the Insured shall, at the earliest prac-

ticable moment and at all events not later than fif-

teen (15) days after discovery of any fraudulent

or dishonest act on the part of any Employee by
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the Insured, or, if the Insured be a copartnership,

by any partner thereof, or, if the Insured be a cor-

poration, by any officer thereof not in collusion with

such Employee, notify the Underwriter thereof by

telegram or registered letter addressed and sent to

it at its home office in the City of Hartford, Con-

necticut, and within four (4) months after such dis-

covery shall file with the Underwriter affirmative

proof of loss, itemized and duly sworn to, and shall

upon request make available for investigation by

the Underwriter all books and other records relat-

ing to the claim."

13. That no claim was ever presented to the

defendant Hartford Accident and Indemnity Com-

pany, a corporation, under the aforesaid blanket

position bond and the riders thereon prior to March

6, 1951.

Conclusions of Law

1. That compliance with the provisions of the

blanket position bond, as set forth in findings of

fact No. 23, hereinabove set forth, is a condition

precedent to any right of recovery by the plaintiff

against the defendant Hartford Accident and In-

demnity Company, a corporation.

2. That the plaintiff corporation did not comply

with the provisions of said blanket position bond, as

set forth in findings of fact No. 23 and No. 24.

3. That the plaintiff corporation had knowledge

at all times from September 1, 1948, to March 6,

1951, as to the payments of salary made to the de-
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fendant C. B. Sedillo while he was acting as de

facto president of the plaintiff corporation.

4. That the defendants are entitled to judgment

dismissing plaintiff's complaint.

Dated this day of , 1952.

/s/ CLAUDE McCOLLOCH,
Judge.

Receipt of Copy acknowledged.

Defendants' Proposed Findings of Fact and Con-

clusions of Law Filed April 24, 1952.

[Endorsed] : Filed May 5, 1952.

In the United States District Court

District of Arizona

No. Civil 614—Tucson

ALIANZA HISPANO-AMERICANA, a Fraternal

Benefit Corporation,

Plaintiff,

vs.

C. B. SEDILLO, CELINA OSUNA and HART-
FORD ACCIDENT AND INDEMNITY
COMPANY, a Corporation,

Defendants.

JUDGMENT

The above-entitled cause having come on for

hearing before the Court without a jury, the plain-
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tiff being represented by its attorneys, Darrell R.

Parker and Ralph Estrada, and the defendants be-

ing represented by their attorney, Fred W. Fickett,

and evidence both oral and documentary having

been submitted to the Court, and the Court being

fully advised in the premises, and having made find-

ings of fact and conclusions of law herein, finds

that the defendants are entitled to judgment as

hereinafter set forth.

It Is Therefore Ordered, Adjudged and Decreed

that the defendants, and each of them, are entitled

to judgment on plaintiff's complaint and that said

complaint be and the same is hereby dismissed.

Costs to neither party.

Done this day of , 1952.

/s/ CLAUDE McCOLLOCH,
Judge.

Receipt of Copy acknowledged.

Defendants' Proposed Judgment, Lodged April

24, 1952.

[Endorsed] : Filed May 5, 1952.
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In the United States District Court

District of Arizona

No. Civil 614—Tucson

ALIANZA HISPANO-AMERICANA, a Fraternal

Benefit Corporation,

Plaintiff,

vs.

C. B. SEDILLO, CELINA OSUNA and HART-
FORD ACCIDENT AND INDEMNITY
COMPANY, a Corporation,

Defendants.

AMENDED JUDGMENT

The above-entitled cause having come on for

hearing before the Court without a jury, the plain-

tiff being represented by its attorneys, Darrell R.

Parker and Ralph Estrada, and the defendants be-

ing represented by their attorney, Fred W. Fickett,

and evidence, both oral and documentary, having

been submitted to the Court, and the Court being

fully advised in the premises, and having made

findings of fact and conclusions of law herein, finds

that the Court is without jurisdiction at this time

to adjudicate any matters between the plaintiff and

the defendants C. B. Sedillo and Celina Osuna for

want of personal service upon said defendants

within the district; that the Court finds that the

defendant Hartford Accident and Indemnity Com-

pany, a corporation, is entitled to judgment as

follows

:
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Now, Therefore, It Is Hereby Ordered, Adjudged

and Decreed that the plaintiff take nothing against

the defendant Hartford Accident and Indemnity

Company, a corporation, and that judgment be and

it is hereby rendered in favor of the said Hartford

Accident and Indemnity Company, a corporation,

with costs to neither party.

Settled, Approved and Signed this day of

May, 1952.

/s/ CLAUDE McCOLLOCH,
Judge.

Copy received this 8th day of May, 1952.

FJCKETT & DUNIPACE,

By /s/ FRED W. FICKETT,

By /s/ J. W.

Lodged May 8, 1952.

[Endorsed]: Filed and Docketed May 16, 1952.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that the Alianza Hispano-

Americana, Plaintiff above named, hereby appeals

to the United States Court of Appeals for the

Ninth District, from the final judgment entered in

this action on May 5, 1952, which provides as fol-

lows:
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**Now, Therefore It Is Hereby Ordered, Ad-

judged and Decreed that the plaintiff take

nothing against the defendant Hartford Acci-

dent and Indemnity Company, a corporation,

and that judgment be and it is hereby rendered

in favor of the said Hartford Accident and In-

demnity Company, a corporation, with costs

to neither party."

RALPH ESTRADA & ALFRED
C. MARQUEZ,
Attorneys for Appellant,

By /s/ RALPH ESTRADA.

[Endorsed]: Filed June 2, 1952.

[Title of District Court and Cause.]

APPEAL BOND

Know All Mean by These Presents, that the Alianza

Hispano-Americana, a Fraternal Benefit Society,

with headquarters at the Alianza Building, Tucson,

Arizona, as principal, and United State Fidelity

and Guaranty Company of Baltimore, Maryland,

as surety, are held and firmly bound unto Hartford

Accident and Indemnity Company, a corporation,

in the sum of two hundred and fifty ($250) dollars

to be paid to the said Hartford Accident and In-

demnity Company, its attorney, successors, or as-

signs to which payment we bind ourselves, our suc-

cessors, and assigns jointly and severally.
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Sealed with our seals and dated this 2nd day of

June, 1952.

Whereas on May 5, 1952, in an action in the Dis-

trict Court of the United States for the District

of Arizona between Alianza Hispano-Americana,

plaintiff and Hartford Accident and Indemnity

Company, a corporation, defendant^ a judgment was

rendered against the said plaintiff and the plaintiff

has filed a notice of appeal from said jttdgment*

Now, the Condtion of This Obligation Is Such

that if the said plaintiff shall prosecute his appeal

with effect and pay all costs if the appeal if dis-

missed, or the judgment affirmed or such costs as

the Appellate Court may award if the judgment is

modified, then this obligation to be void, otherwise

to remain in full force and effect.

[Seal] ALIANZA HISPANO-
AMERICANA,

By /s/ ARTURO FUENTES,
President.

Attest

:

/s/ LUPE C. PEREZ,
Secretary.

UNITED STATES FIDELITY AND GUAR-
ANTY COMPANY,

By /s/ VIRGINIA BATEY,
Its Attorney in Fact.

[Endorsed] : Filed June 2, 1952.
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[Title of District Court and Cause.]

ORDER EXTENDING TIME TO
FILE RECORD ON APPEAL

Upon application of the plaintiff, Alianza His-

pano-Americana, in the above-entitled cause by its

attorneys of record, Estrada and Marquez, and for

good cause shown, it is by the Court, this 25th day

of June, 1952.

Ordered: That the time for filing the record on

appeal and docketing the proceedings in this cause

on appeal, be, and the same is hereby extended to

and including August 12, 1952.

/s/ DAVE W. LING,
Judge of District Court.

[Endorsed] : Filed June 25, 1952.
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In the District Court of the United States

for the District of Arizona

No. Civ. 614—Tucson

i
ALIANZA HISPANO-AMERICANA, a Fraternal

Benefit Corporation,

Plaintiff,

vs.

C. B. SEDILLO, CELINA OSUNA and HART-
FORD ACCIDENT AND INDEMNITY
COMPANY, a Corporation,

Defendants.

PORTION OF PRE-TRIAL CONFERENCE

Appearances

:

MR. DARRELL R. PARKER and

MR. RALPH ESTRADA,

For the plaintiff.

MESSRS. FICKETT & DUNIPACE, by

MR. FRED W. FICKETT,

For the defendants.

No. Civ. 574—Tucson

J. G. LIZZARAGA,
Plaintiff,

vs.

GREGORIO GARCIA and VALLEY NATIONAL
BANK OF PHOENIX,

P Defendants.
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Appearances

:

MESSRS. FICKETT & DUNIPACE, by

MR. FRED W. FICKETT,

For the plaintiff.

Mr. Darrell R. Parker and Mr. Ralph Estrada,

for the defendant, Gregorio Garcia.

The above-entitled matters came up for pre-trial

conference before the Honorable Claude McCoUoch,

Judge, on the 14th day of February, 1952, at the

hour of 10:00 o'clock a.m., and the following pro-

ceedings were had, to wit

:

•X- * «

Mr. Parker :
* * * That is all I have to say with

respect to the Lizzaraga case.

With respect to the other case, your Honor, it is

a simple matter of an action, primarily of course

for practical reasons, directed against the Hartford

Accident and Indemnity Company to recover from

the Hartford Accident and Indemnity Company

upon the bonds of the Supreme President, Mr. C.

B. Sedillo, and the then secretary-treasurer of the

organization, Miss Celina Osima, who I am advised

since have taken up residence in New Mexico and

California, respectively, a salary which was paid to

Mr. Sedillo during the period August 20, 1948, to

June 1, 1950, when he stepped down in the face of

our Supreme Court's decision he was a usurper,

stepped down in favor of his friend Mr. Lizzaraga.

Now, Mr. Fickett does not say to your Honor as he

has set forth here in the certified copy of the man-
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1

date in the Sedillo-Garcia case, wherein the Su-

preme Court in its mandate says it is adjudged that

the appellee has been and now is guilty of [2*]

intruding into and unlawfully usurping the office

of Supreme President of the said fraternal benefit

society and the rights, privileges, emoluments and

remuneration thereof. Now, if your Honor please,

we concur altogether in the rule that a de facto

officer performing the duties of the office cannot be

challenged for receiving the pay of the office. We
say in this case that matter has been adjudicated

to the effect that Mr. Sedillo was at all times during

the periods mentioned a usurper, in fact, a tres-

passer, and, that any money taken out of the So-

ciety by him to pay Mr. Fickett some five or six

thousand dollars for his own private litigation with

Mr. Sedillo, or taken out in the form of petty cash

or miscellaneous, for which there seems to be no

record except that it went to Mr. Sedillo, and the

fourteen thousand four hundred and twenty dollars

which he drew during that period as salary, those

sums were drawn in contravention of the conditions

of the bonds which were then in effect. And at this

time I would close by asking Mr. Fickett two ques-

tions, which I think will effectively cover the issues

in the bonding company case. Fjrst, does Mr. Fick-

ett deny that the bonds alleged in the plaintiff's

complaint were in full force and effect during the

whole of the period beginning August 20, 1948, and

ending June 1, 1950? We say they were in full

force and effect during the whole of that period.

Page numbering appearing at top of page of original Reporter's
Transcript of Record.
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If they were not, we should like to be advised of

the fact [3] and we ask Mr. Fickett that question.

Second, is the claim which is set up in our com-

plaint involving altogether the sum of twenty-three

thousand two hundred forty-seven dollars and

twenty-one cents which we allege to have been

wrongfully and unlawfully misappropriated, embez-

zled or converted by Mr. Sedillo and Miss Osuna to

an unlawful purpose, is that sum in any wise in

excess of the maximum liability on the bond? And
if it is, to what extent ? We believe the bonds in our

records and evidence shows the bonds were in full

force and effect and that the sum claimed is well

within the limits of liability. If either of those

statements are not strictly correct we should like to

know and I will say to the Court that if any evi-

dence is shown us to the contrary we will readily

stipulate and agree with Mr. Fickett. Our case and

the bonding company case stands flatly on the prop-

osition that he was a usurper, he had no rights;

any salary, emoluments otherwise coming to him

came unlawfully and should not be restored to this

plaintiff.

Mr. Fickett: If your Honor please, I am not

going to categorically answer his questions, because

I explained the situation to Mr. Parker in your

Honor's chambers. I think his statements are cor-

rect. I just want an opportunity to talk to the bond-

ing company before I make the statement in Court.

For your Honor's consideration you should con-

sider they are correct before your Honor goes over

the facts in [4] this case.
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With reference to the bonding company case,

your Honor realizes the answer isn't filed in that

case. That is the one we are going to file, if your

Honor please, setting up our various defenses.

There has been marked for identification the bond

in the case, and one of the principal defenses which

we will rely upon, if your Honor please, is that

there has been no unlawful expenditure of any

money for which the bonding company would be

liable, and particularly, if your Honor please, to

illustrate that, the biggest item is this fourteen

thousand dollars he talked about in connection with

the salary paid to Mr. Sedillo. The bond—your

Honor will yead the bond, it is there—the bond was

issued in August, 1944, to become effective Decem-

ber 1st, 1944. There were some riders attached

which changed the liability on the bond but the

original bond, the conditions applied. Your Honor

has probably had lots of cases on that before. It is

simply a fidelity bond, that is all. The bonding com-

pany is only liable for larceny, theft, embezzlement,

forgery, misappropriation, willful obstruction, will-

ful misapplication, or other fraudulent or dishonest

act or acts. There has to be something fraudulent

or dishonest involved in the transaction or else

there could be no liability on the bonding company.

In reference to the salary paid to Mr. Sedillo, I

don't see how counsel can argue there can be any-

thing fraudulent or [5] dishonest about that. When
a man is acting in the face of a solemn judgment

of a court of repute and of good standing, namely,

one of the best trial judges in the State particu-
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larly—that doesn't add anything to it legally, factu-

ally it does. Judge Faires heard all the evidence,

heard the disputed evidence and found on the dis-

puted evidence that Mr. Sedillo received the great-

est number of votes. Can any lawyer step up and

say that when a man acts in a capacity and assumes

an elective office on the basis of a solemn adjudica-

tion of the trial court after two weeks of conflicting

evidence and the Judge rules absolutely he is the

officer, the president, that he is entitled to the office

and he goes in and acts pursuant to that judgment,

can any lawyer stand up and tell your Honor that

is dishonest, that is fraudulent, that is stealing the

money, because the Judge of the Superior Court

said he was entitled to it? The question answers

itself, if your Honor please. There is no liability on

the bonding company for that matter.

The Court: You have lots of law and it isn't an

easy field to work in, as to the consequences that

arise in many different ways ; as to the consequences

that flow from reversal of judgment; of the con-

sequences that flow from intervening events. We
used to have water right cases in my district.

Neighbor A would win and he would have all the

water for a couple of years; neighbor B would be

dried up [6] about two seasons. Then the Supreme

Court reversed the case and says neighbor A owes

neighbor B some money. Of course, was he wrong

to do it? Go ahead.

Mr. Fickett: That is true, if your Honor please.

All the bonding company is is controlling liability.

The Court : That is another situation.
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Mr. Fickett: Another field.

The Court: What I just said applies to Sedillo's

own responsibility.

Mr. Fickett: That is right.

The Court: The bonding company has benefit of

that, whatever it is worth to them.

Mr. Fickett: We have raised that in our motion

which your Honor has denied or overruled, which

we still insist on and will present as answer in the

pleadings.

The Court: I overruled it subject to the final

provision.

Mr. Fickett: I thought that was what your

Honor did. ^

The Court: That is what I intended to do.

Mr. Fickett: I assumed your Honor wanted to

get the whole picture before you.

The Court: That is right.

Mr. Fickett: We make that contention in our

answer, Alianza cannot legally count on this bond

either from Sedillo or the bonding company. [7]

The Court: That includes the fixe thousand dol-

lars you got.

Mr. Fickett : Yes, your Honor.

The Court: They didn't sue you, I notice.

Mr. Fickett: No, they left me out of the suit.

There are a lot of details we will have to get into

that I haven't had opportunity to do as yet. It will

crowd me to do it before the 12th of March. All

these little petty cash items, we don't have any in-

formation about them.

The Court: Why can't those things be deferred?

I am not going to be in a hurry to decide this case.
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Why can't you men work out the dollars and cents

at your leisure, as we often try a case on the con-

trolling issue, then if the recovery is allowed, and

then only, do you come up to the dollars and cents.

Mr. Fickett: Yes, your Honor, I think that is a

good suggestion.

The Court: If I denied Mr. Parker recovery

then we never need get into that.

Mr. Fickett: Yes, your Honor.

The Court: That, it seems to me, will shorten

our trial considerably. Let's do it that way.

Mr. Parker : Then it is really an issue of law, as

I see it.

The Court: We might get through with it in a

day or [8] less.

Mr. Fickett: I don't think it is going to be very

long.

The Court: I know I will want to take it under

advisement, yes.

Mr. Parker: Do you want to continue this pre-

trial conference in case something comes up, or

shall we try to handle it on the outside ?

The Court: If either one of you feel a further

need for pre-trial, let me know.

Mr. Parker: All right, your Honor. [9]

Certificate

State of Arizona,

County of Pima—ss.

I, Fred L. Baker, do hereby certify that I am an

official Court Reporter in the United States District

Court, District of Arizona, and that as such official

Court Reporter I attended the pre-trial conference
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in the foregoing-entitled cause ; that I took down in

shorthand all the oral testimony adduced and pro-

ceedings had; that such shorthand was reduced to

writing under my supervision, and the foregoing 9

pages of typewritten matter contain a true and cor-

rect partial transcript of my shorthand notes taken

by me as aforesaid.

/s/ FRED L. BAKER.

[Endorsed] : Filed June 24, 1952. [10]

\ In the District Court of the United States

for the District of Arizona

- No. Civ. 614—Tucson

ALIANZA HISPANO-AMERICANA, a Fraternal

Benefit Corporation,
P Plaintiff,

vs.

C. B. SEDILLO, CELINA OSUNA and HART-
FORD ACCIDENT AND INDEMNITY
COMPANY, a Corporation,

Defendants.

PORTION OF TRANSCRIPT OF EVIDENCE

Appearances

:

MR. DARRELL R. PARKER, and

MR. RALPH ESTRADA,

For the Plaintiff.

MESSRS. FICKETT & DUNIPACE, by

MR. FRED W. FICKETT,

For the Defendants.
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No. Civ. 574—Tucson

J. a. LIZZARAGA,
Plaintife,

vs.

GREGORIO GARCIA and VALLEY NATIONAL
BANK OF PHOENIX,

Defendants.

Appearances

:

MR. FRED W. FICKETT,

For the Plaintiff.

MR. DARRELL PARKER, and

MR. RALPH ESTRADA,
For the Defendant, Gregorio Garcia.

MR. HAROLD WARNOCK,
For the Defendant, Valley National Bank

of Phoenix.

The above-entitled matter came up for trial be-

fore the Honorable Claude McColloch, Judge, on

the 12th day of March, 1952, at Tucson, Arizona,

and the following proceedings were had, to wit:

* * *

Mr. Parker: Now^, if your Honor please, I

notice there exhibits have been marked in Case

Niunber 574 and we are now considering Case Num-

ber 614 ; consequently particularly Exhibits 1, 2 and

3 marked in Case 574 we desire to offer in evidence

in Case 614, the case now before the Court. Those

are all certified copies, being a Mandate of the

Supreme Court and certified copies.
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Mr. Fickett : I understand we have a stipulation

that all exhibits in one case are considered to be in

the other case to the extent they may be admissible.

The Court : How about that ?

Mr. Parker: That is correct. However, I wasn't

sure as to the status of the record.

Mr. Pickett: In connection with the documents

as offered, if your Honor please, one of the docu-

ments I offered this morning is applicable to this

case also; it is a certified [2*] copy of the findings

of Judge Faires, his findings and conclusions of law

and also abstract of law on this Mandate showing

the pleadings and what issues were before the Court.

Mr. Parker I might say to the Court further I

assume Mr. Fickett has filed herein this morning

a stipulation narrowing the matter for considera-

tion in this present case against Hartford to just

the matter of the salary. The other items, without

prejudice to anyone, have been eliminated or with-

drawn from the trial of this issue.

RALPH ESTRADA
called as a witness herein, having been first duly

sworn, testified as follows

:

Direct Examination

By Mr. Parker

:

Q. Mr. Estrada, you have heretofore identified

yourself as General Manager and General Counsel

of the Alianza Hispano-Americana ?

A. That is right.

*Page numbering appearing at top of page of original Reporter*!

Transcript of Record.
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(Testimony of Ralph Estrada.)

Q. The Alianza is an incorporated fraternal

benefit association?

The Court : What does Alianza mean ?

The Witness: Alliance.

Q. (By Mr. Parker) : Mr. Estrada, as General

Manager when did you assume those duties?

A. June, 1950. [3]

Q. Do you recall the date of your assumption of

those duties?

A. The latter part of the month of June.

Q. Did you come into possession of the account-

ing records, ledger accounts, salary records and

other books and records of the Alianza upon as-

suming that position? A. Yes.

Q. And did you find evidences of payment of

salary to Mr. C. B. Sedillo during the period begin-

ning September 1, 1948, and ending June 1, 1950?

A. Yes.

Q. Is it 1950? 1950, yes. A. 1950.

Q. Do you have with you the canceled salary

checks and the voucher for such checks for the

period which I have mentioned ? A. Yes.

Q. Are you in a position to state to the Court

the amount of the gross salary paid to Mr. Sedillo

during the period I have just mentioned ?

A. Yes.

Q. And what was the amount, the gross amoimt?

A. Fourteen thousand four hundred twenty dol-

lars.

Q. Fourteen thousand four hundred twenty dol-

lars ? A. Yes.



Hartford Accident d) Indemnity Co., etc. 51

(Testimony of Ralph Estrada.)

Q. That sum is all represented by the canceled

salary checks [4] and vouchers which you now hold

in your hand. A. That is right.

Q. And which are available and permanent rec-

ords of the Alianza kept at the head office here?

A. Yes.

Q. Mr. Estrada, has any portion of this fourteen

thousand four hundred twenty dollars been reim-

bursed or repaid to the Alianza? A. No, sir.

Q. Mr. Estrada, upon your coming into the posi-

tion of General Manager did the governing board

of the Alianza make arrangements for an audit to

be made of .the affairs which you have heretofore

referred to as a zone audit? A. Yes.

Q. Do you know approximately what length of

time was occupied in the making of that audit ?

A. Approximately from September 1950, to the

15th of January of 1951.

Q. And by whom was the audit made ?

A. Made by the Corporation Commission from

Arizona, New Mexico was represented, and Colo-

rado.

Q. Did that audit include the financial affairs,

assets, liabilities, and so forth, of the Alianza ?

A. Yes.

Q. And do you recall, Mr. Estrada, about the

date of the [5] completion of that audit?

A. I really don't recall.

Q. May I refresh your recollection. Do you re-

call whether or not it was on or about the 14th

day of February, 1951, that the audit report was
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submitted to the insurance director and to yourself

by Mr. Bushnell?

A. That was when it was submitted, yes.

Q. Does that represent approximately the date

of completion of the audit "?

A. No, it does not.

Q. Will you explain that statement ?

A. The completion was made about the first week

or first eight days of January, 1951. It takes them

about a month thereafter to make the audit com-

plete, to have them submit the reports to the various

departments where we operate.

Q. Now, after receiving that audit was some

claim filed with the Hartford Accident and Indem-

nity Company upon the indemnity bonds of Mr.

Sedillo and Miss Osuna ? A. Yes.

Mr. Parker: May it please your Honor, I sub-

mitted here previously the claim, a true copy of the

claim. Here is the claim.

Q. I show you this exhibit marked H. Is this

the claim which was filed with the Hartford 1

A. Yes. [6]

Q. And was that, to the best of your knowledge,

filed approximately the 6th of March, 1951?

A. Yes.

Q. And was that claim or any part of that claim

ever paid by Hartford Accident and Indemnity

Company or anyone on its behalf ?

A. No, sir.

Q. During the period when Mr. Sedillo was

drawing this salary the Fidelity Bonds and the
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riders thereto which have heretofore been marked
here in evidence as Exhibits A, B, C, D and E were

to the best of your knowledge in full force and

effect? A. Yes.

Q. And the premiums paid thereon %

A. Yes.

Q. Following the sixty-day waiting period from

the filing of the Complaint with Hartford Accident

and Indemnity Company and having received no

response thereto, this lawsuit was instituted in, I

believe, the state court, and subsequently removed

to this court % A. Yes.

Mr. Parker: You many cross-examine.

Cross-Examination

By Mr. Fickett:

Mr. Fickett: If your Honor please, I will ask

counsel to [7] stipulate with me at this time from

the time of the 1948 Convention in August until on

or about June 1, 1951, Mr. Sedillo did actively per-

form as the claimed president of the Alianza the

duties pertaining to that office.

Mr. Parker : If it please the Court

Mr. Fickett: Without waiving any of their

claims that would not make him a de facto officer,

and so forth, but just the fact he did attempt to

carry out the duties of the office and was actively

on the job during that period of time acting in that

claimed capacity.

Mr. Parker: I could only stipulate that insofar

as we knew he occupied that position during that
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time. What duties he performed or failed to per-

form we have no knowledge of those matters. He
was, as the Supreme Court said, occupying the

position and we will so stipulate he did occupy the

position during the entire period. We can't stipulate

he performed, the manner in which he performed,

we don't know. But he occupied the position. I

presume, Mr. Fickett—I don't mean to confuse

anyone—I presume there are parties here still

working for Alianza that would know more about

what he did than I would.

Mr. Fickett: You will stipulate, will you not,

he spent practically all his business time working

for Alianza during that period.

Mr. Parker : I have been told he reported at the

office [8] in the morning and occupied the seat dur-

ing the day and left in the afternoon. Usually that

was his ordinary custom. I don't know what he

did. I assume he was doing something.

Mr. Fickett: We ask that they produce after

lunch the magazines published—what is the name of

the weekly or bi-weekly magazine published by

Alianza "?

Mr. Parker: "Alianza."

Mr. Fickett: I will ask the copies of the maga-

zine published during the period of time from

September 1, 1948 to July 1, 1950, be produced

here because they bear on that question, showing his

activities, and so forth.

Mr. Estrada : Was that a question I

Mr. Fickett : No, I am asking the Court to have
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you produce those magazines before the record is

closed here.

Mr. Parker: I would like to suggest to your

Honor the magazines would not be competent evi-

dence of the point that counsel has in mind.

The Court: They will be produced subject to the

objection.

Q. (By Mr. Fickett) : You produced a group

of checks, Mr. Estrada. May I see them?

We ask these be all introduced in evidence, if

your Honor please.

The Court : They are admitted.

Mr. Pickett: Of course when I am proceeding

with my [9] examination I am still standing on my
motion to dismiss these parties, Sedillo and Osuna.

The Court : It is so understood.

Mr. Fickett: I will say for the record, to assist

your Honor, one matter in which these checks are

important: every one is signed by Mr. Sedillo as

Supreme President, showing at least to that ex-

tent he was acting in that capacity.

The Court : What was his salary ?

The Witness: Seven hundred dollar a month.

Mr. Parker: I think, your Honor, there was a

slight reduction at one time, but the checks reflect

it.

Mr. Fickett: Now, Mr. Estrada, you were co-

counsel for Greg Garcia in the case of Greg Garcia

versus Sedillo, Number 30802, in Superior Court,

Pima County, Arizona, were you not, that being
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the quo-warranto proceedings of the presidency of

Alianza ? A. Yes.

Q. You were present all during the actual trial

of the case? A. Yes.

Q. You were also present when Mr. Sedillo testi-

fied on the witness stand? A. Yes.

Q. You recall, do you not, Mr. Sedillo while he

was on the witness stand was asked this question

and gave this answer—I will refer to Page 1058 of

the transcript in the Supreme [10] Court of the

State of Arizona, a question by Mr. Cusick. Mr.

Cusick represented Mr. Garcia in that action also,

did he not? A. And Mr. Parker.

Q. Question by Mr. Cusick: "Question: Now,

Mr. Sedillo, since the election, what is your current

salary ?

"Answer: Seven hundred dollars a month.

"Question: Has that been paid to you, has it?

"Answer: Yes, sir."

You heard him testify to that, did you not ?

A. I wouldn't recall, it has been over two years

ago.

Q. You were present?

A. I was present, yes.

Q. The minutes which are in the transcript,

which are in the abstract of record show he ap-

peared on the witness stand on December 18, 1948.

Now, I offer in evidence a letter addressed to me

from Ralph Estrada with some documents attached

to it.

Mr. Parker: I object to the competency of the

evidence now being offered.
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The Court: What is that about, Judge?

Mr. Fickett: It bears on the question of notice,

if your Honor please. The plaintiff claims they

received no notice of the salary that had been drawn

by Mr. Sedillo until just immediately prior to

March 8th, 1951.

The Court: It is admitted subject to the [11]

objection.

Q. Mr. Estrada, showing you this Exhibit M in

evidence, being a letter dated December 31, 1949,

addressed to me, that is your signature, is it not?

A. That is right.

Q. You did send me with that letter these

copies of these papers attached thereto signed by

yourself and Mr. Greg Garcia? A. Yes.

Mr. Fickett: I don't want to argue that, but be-

cause of the voluminous size of this record I might

tell your Honor what is in here in order to help

your Honor analyze the facts, if it isn't out of

order.

This is a document dated December 31, 1949, in

which Mr. Estrada as attorney for Greg Gracia on

the case on Appeal in the Supreme Court sent me
those copies of the motion and affidavit to advance

the case on the calendar for oral argument. The

motion was signed by Greg Garcia and Ralph

Estrada. Greg Garcia later assumed the office of

president, as claimed president of the Society. The

letter is dated December 31, 1949, a year and three

months after the Convention in 1948. Toward the

close of the motion and argument on the motion
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this statement is made, next to the last page at the

bottom: "* * * When the Court hears the case re-

gardless of what the final outcome may be, no one

will be hurt except the individual who is drawing

the salary as Supreme President of the [12] So-

ciety * * *"

I will offer in evidence the transcript of the testi-

mony because of that portion, unless we let it be

understood it is admitted.

Mr. Parker: I object to the offer of the tran-

script. It is unnecessarily encumbering the record.

The fractional part Judge Pickett was interested in

is already in the record.

Mr. Pickett: It isn't. I asked him if he heard it

and he said he didn't. If it is considered being in

the record from my having read from the transcript

that is all I want.

Mr. Parker: May I say to the Court the plain-

tiff corporation obviously knew the money was being

paid to Mr. Sedillo as a matter of law all during

the period. I don't see how there could be any real

question about that. The plaintiff corporation of

course did not know what the legal effect might be

of the payments at the time and we contend that

the plaintiff corporation did not know what other

irregularities might pertain to Mr. Sedillo 's ad-

ministration until the audit of the Corporation Com-

mission was finally submitted. But plaintiff cer-

tainly knew the salary was being paid, as a matter

of fact, it was plaintiff's own salary checks that paid

Mr. Sedillo during the entire period.
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Mr. Fickett: You stipulate, do you, as a matter

of fact, the Alianza Corporation which is now plain-

tiff in this case knew in June 1950, that Mr. Sedillo

had been paid the salary represented by these checks

introduced in evidence. [13]

Mr. Parker: As a corporation the only way it

could have any knowledge is through the knowledge

of its officers and agents and those purporting to be

such and certainly the checks were being made

imder the control of Mr. Sedillo.

Mr. Fickett: If your Honor please, that is not

a clear cut stipulation.

The Court: Do you want to put the transcript

in?

Mr. Fickett: Yes, we do.

The Court: Put it in subject to the objection.

Q. (By Mr. Fickett) : I show you four returns

made to the Collector of Internal Revenue in con-

nection with the Withholding and Social Security

tax matters, five of them, and ask you if these are

not the copies of those returns which are part of

the Alianza files'?

A. They are the ones we brought this morning?

Q. Yes?

A. Yes. These are the ones we gave you this

morning, yes.

Mr. Fickett: We offer these in evidence.

Mr. Parker: No objection.

The Court: Admitted.
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Mr. Fickett: They may be withdrawn on sub-

stitution of a copy?

The Court: So ordered.

Q. Mr. Estrada, I am looking at a book here

which is called the '^Individual Payroll" on the I

cover. This is a book kept by [14] Alianza in the

regular order of its business, is it not?

A. That is right.

Q. This book contains the ledger sheet for

salaries paid Sedillo in 1949, 1950 and 1948?

A. That is right.

Q. These sheets are in the condition in which

you found them when you took over the general

managership in 1950 ? A. That is right.

Q. And these sheets are kept no differently than

any other salary sheets of any other employee or

company? A. That is right.

Mr. Fickett : We want to offer these three sheets.

I believe counsel will stipulate instead of offering

this book here you will furnish photostatic copies.

Mr. Parker: I believe that is right, isn't it, Mr.

Estrada?

Mr. Estrada: Yes.

Mr. Fickett: Then I have no objection to them

taking the book back with them.

The Clerk: Exhibit T.

Q. Mr. Estrada, this payroll ledger that I am
looking at is the regular payroll ledger kept by

the Alianza as part of its regular business, is it not?

A. Yes.

Q. You have looked at it, haven't you? [15]
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A. That is right.

Q. You know then this goes back prior to Janu-

ary 1, 1948, and comes right on down to date, is

that right? A. That is right.

Q. During the period from September 1, 1948,

until July 1, 1950, Mr. Sedillo's name appears in

every month's payroll in this book, is that right?

A. Yes.

Q. You also note on every one of these pages,

which is a page or two for each month, Mr. Sedillo

signed each page as president, approving the pay-

ment? A. I think that is true.

Q. And in that connection entry of his name
and salary in this book was in the same manner

as all other employees of the Alianza were kept?

A. That is right.

Mr. Fickett: We don't need any copies of this,

if your Honor please. It can be returned.

Q. Now, you knew yourself, Mr. Estrada, as a

matter of general information when you took over

the Alianza as general manager or immediately

thereafter Mr. Sedillo had drawn this salary dur-

ing this time represented by these checks?

A. We were told by Miss Osuna he had been

drawing some money.

Q. You were told that by her almost as. soon as

Mr. Garcia [16] took over following the Supreme

Court decision, were you not?

A. I don't recall we asked immediately.

Q. Within a few days?

A. Within two or three months we did know.
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Mr. Fickett: Now, I would like to have counsel

give me the audit report he has so I can look at

the minutes. I don't want to look at what he calls

*

' confidential information. '

'

I would like to read into the record, if your

Honor please, from Page 17 of this audit report

of July 30, 1950, just handed to me by Mr. Parker,

the heading ''Special Meeting of the Supreme

Executive Council of the Alianza Hispano-Ameri-

cana, held July 8, 1950," at which were present

Greg Garcia, Amado Galaz and other claimed Di-

rectors, together with Ralph Estrada, General Coun-

selor and Celina Osuna, Secretary-Treasurer. I

want to read a portion of these minutes on that

date, July 8th, 1950:

"The Supreme President," who in the minutes

is set forth as Greg Garcia, "explained the salary

involved of fifteen thousand four hundred dollars

which the Society paid Brother Sedillo illegally,

that such amount rightfully and legally belonged

to him but that for the present, in order to protect

the financial structure of the Society, he was only

asking for the sum of three thousand dollars and

the rest could be paid whenever the Society was in

a financial position to do so." [17]

I don't care about Mr. Garcia 's part, just to show

the Society and those in control of the Society on

that date, July 8th, 1950, knew all about this salary

being paid to Mr. Sedillo.

Just one or two other questions.

Q. Miss Cehna Osuna was Secretary-Treasurer
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of the Alianza by virtue of the Convention held in

August, 1948, was she not, elected at that time?

A. I think it is an appointive office. She was

appointed then.

Q. She served during all that time until Mr.

Garcia took over in the summer of 1950?

A. That is right.

Q. She was kept on in that capacity as Secre-

tary-Treasurer for approximately five months after

July 1, 1950? A. Until December, 1950.

Q. You kept on for three or four months Mr.

Ed Gwin who had been associated with the Alianza

since prior to. the 1948 Convention ?

A. I think up to September.

Q. 1950? A. That is right.

Q. You have other employees in the organiza-

tion, bookkeepers, and so forth, who were still

with the Alianza who served with the Alianza

during the period September, 1948, to [18] July,

1950? A. We have the same ones.

Mr. Fickett: That is all of this witness, if your

Honor please.

Mr. Parker : Just one other matter, Mr. Fickett.

I ask you if you have the original of a letter dated

on or about December 22, 1948, directed to Hart-

ford Accident and Indemnity Company, signed by

Mr. Greg Garcia, stating in substance he was con-

testing Mr. Sedillo's right to receive any salary and

that he would or the Society would hold Hartford

responsible for any payments of salary which might

be in contravention of the condition of the bond.
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That letter, I have seen it myself, I know it exists.

Do you have it?

Mr. Fickett: You are asking me if I have it?

Mr. Parker: I am asking you if Hartford has

furnished you with a letter of December 22, 1948,

from Greg Garcia advising Hartford of the claimed

illegality of any payments made to Sedillo, or a

copy of it.

Mr. Fickett: I don't have it, if your Honor

please.

Mr. Parker: You recall it and have seen it, no

doubt?

Mr. Fickett: No, I do not and neither do I say

I don't make any contention in connection with it

at all. I don't have it or recall having seen it.

If counsel have a copy of it they can offer it.

Q. (By Mr. Parker) : Do you have a copy of

it? [19]

A. I do not have a copy but I recall the incident.

Q. You recall the letter? A. Yes.

Q. You recall about when it was dated?

A. Some time in December. Mr. Garcia and

I

Q. You mean September, do you not?

A. September, 1948.

Q. Before the lawsuit was filed or about the

time the lawsuit was filed ?

A. About two weeks before the lawsuit was

filed in 1948 we wrote a letter to the bonding com-

pany advising them of the illegality of pajnuent of

any salaries to Mr. Sedillo.
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Q. Do you know whether or not that letter was

posted, was it put in the postoffice? A. Yes.

Mr. Fickett: We object to it as being incom-

petent, irrelevant and immaterial to any issue in

this case.

The Court: He may answer.

A. I mailed that letter myself.

Q. Was it addressed to Hartford Accident and

Indemnity Company?

A. Yes, and there was a copy to Miss Osuna,

present Secretary-Treasurer of the Society.

Q. Do you know what office of the Hartford

the letter was addressed to*? [20]

A. I do not recall.

Q. Have you been able to find a copy of that in

the files here in the office in Tucson since you have

taken over?

A. No, we have not. We have searched for it

and we have been unable to find it.

Q. Do you remember the contents?

A. Just what was stated, the import of it was

they had to test any payment made to Mr. Sedillo

for the office of Supreme President.

Mr. Parker: Mr. Fickett, according to my recol-

lection that letter was sent to the Regional Office

in San Francisco of Hartford and I am sure they

have it. Upon my request I think it can be fur-

nished here. I think it is important, perhaps more

important than appears at first glance. If counsel

will ascertain if that is available I will appre-

ciate it.
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The Court: Will you inquire?

Mr. Fickett: Surely, be glad to. If they can

find a copy

Mr. Parker: We have been unable to find it. I

hope before the day is over we can locate it.

Mr. Fickett: No further questions of Mr. Es-

trada.

Mr. Parker: I think that is all of Mr. Estrada.

If your Honor please, as far as I can ascertain

that is all the evidence plainti:ff has to offer. [21]

Mr. Fickett: I renew our motion to dismiss and

quash the summons and purported service thereon

on the defendants Sedillo and Osuna. As to the

defendant Osuna, they admit she was a non-resi-

dent, was served in California. Therefore it is open

and shut as to her. As to the defendant Sedillo,

they allege he is a resident of Mexico but produced

no evidence to substantiate their allegation. The

affidavit is here in support of our contention, there-

fore that should be dismissed.

Without waiving those motions we move for

judgment for the defendants, including Hartford

Accident and Indemnity Company, a corporation,

so far as any liability on the bond is concerned for

the reason now, if your Honor please, it is admitted

that they knew this money was paid and the bond

is specific in its provisions. I think your Honor

recalls reading it. The bond expressly provides:

''This bond is executed and accepted subject to the

conditions hereinafter set forth which conditions

shall be conditions precedent to recovery under this

bond."
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Paragraph 5 specifically states that the insured

not later than fifteen days after discovery of any

fraudulent or dishonest act on the part of any em-

ployee notify the underwriter thereof by telegram

or registered letter within four months after such

discovery.

The Court: Decisions on the Motions will be

reserved. [22]

Mr. Fickett: Then on the further ground the

undisputed evidence was he was holding the office

pursuant to a judgment of the Superior Court of

Pima County, Arizona. There could be no act of

fraud or dishonesty as against the Alianza, which

would have to be present in order to create any

liability on the bond.

The Court: Decision will be reserved.

Mr. Fickett: Then for all reasons set forth in

the written memorandum we urge our Motions on

your Honor.

The Court: It is so understood.

Mr. Fickett: We call Mr. C. B. Sedillo, Jr.;

and in proceeding we still rely on our motions to

dismiss as to Sedillo and Osuna.

C. B. SEDILLO, JR.

called as a witness herein, having been first duly

sworn, testified as follows:

Direct Examination

By Mr. Fickett:

Q. Please state your name.

A. C. B. Sedillo, Jr.



tl8 AlianzaHispano-Americana, etc., vs,

(Testimony of C. B. Sedillo, Jr.)

Q. Is C. B. SediUo your father?

A. Yes, sir.

Q. Do you live in Tucson, Mr. Sedillo?

A. Yes, sir.

Q. How long have you lived here? [23]

A. About four and one-half years.

Q. You were living here during—that is, con-

tinuous that four and one-half years?

A. Yes, sir.

Q. What is your present address?

A. 22 West Drachman.

Q. Present employment?

A. I am connected with radio station KOPO,
advertising business.

Q. Where does your father now reside?

A. In Albuquerque, New Mexico.

Q. When did he transfer his residence from

Tucson to Albuquerque, New Mexico ?

A. It was one or two days after March 21st of

last year.

Q. One or two days after March 21, 1951 ?

A. That is right, sir.

Q. How do you fix that date?

A. Mr. Pickett, he was talking about leaving.

He was ready to leave a few days before that and

March 21st is his birthday and I persuaded him to

stay over so he could have dinner with us on his

birthday on March 21st.

Q. When he left at that time did he leave with

all his furniture and household goods and things in

connection with his home?
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A. Yes. He had his furniture shipped and he and

his wife [24] drove in the automobile.

Q. And they have never returned since?

A. No, sir.

Cross-Examination

By Mr. Parker:

Q. Does your father still own his home in

Tucson? A. Does he own it?

Q. Yes. A. No, sir.

Q. When did he sell that?

A. I don't know exactly when it was, except it

was shortly before the 21st of March.

Mr. Fickett : Of 1951 ? A. Yes, sir.

Q. (By Mr. Parker) : Do you know what his

address in Albuquerque is?

A. He has recently moved from one place to

another, but I could find out.

Q. What work is he doing, if you know?
Mr. Fickett: I think I can give counsel his

address.

The Witness : I understand he is employed with

the State of New Mexico.

Q. Do you know what he is doing?

A. No, sir, I don't.

Mr. Fickett: The address I believe where Mr.

Sedillo [25] now resides and gets his mail is 914

South Washington, Albuquerque, New Mexico.

The Witness: That is right.

Mr. Fickett: Is that right according to your

recollection ?
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The Witness : Yes, sir.

The Court: Is that all of Mr. Sedillo?

Mr. Parker: No further questions.

Mr. Fickett: Defendants rest.

Mr. Parker: Plaintiffs rest, your Honor, sub-

ject only to the matter of this letter.

The Court: You gentlemen complete the record

at your leisure and I am not going to decide the

case in a hurry. In fact, I might take it back to

Oregon with me.

I want to ask you one question. Among the

exhibits there is a little book entitled ''General

Laws Passed by the Seventeenth Convention Held

in Tucson, August 21 to 26, 1944, and as Amended

by Referendum April 15, 1946. '* Those are the con-

trolling laws?

Mr. Pickett: Yes. We so stipulate.

Mr. Estrada: Amendments were made in 1950.

Mr. Fickett: Which would be after anything

involved here.

Mr. Estrada : And some amendments were made

in 1948 which would have a bearing on this [26]

case.

Mr. Fickett : They are the only ones before your

Honor. Those are the ones we introduced by stipu-

lation at the Pre-Trial Conference.

The Court: We will consider the case as sub-

mitted subject to hearing from you at any time

further, either in writing or orally. I expect to be

in the District maybe another month, at least two

or three weeks more. [27]
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Certificate

State of Arizona,

County of Pima—ss.

I, Fred L. Baker, do hereby certify that I am
an official Court Reporter in the United States Dis-

trict Court, District of Arizona, and that as such

official Court Reporter I attended the trial in the

foregoing entitled cause ; that I took down in short-

hand all the oral testimony adduced and proceedings

had; that such shorthand was reduced to writing

imder my supervision, and the foregoing type-

written matter contains a full, true and correct

transcript of my shorthand notes taken by me as

aforesaid.

Witness my hand this 21st day of June, 1952.

/s/ FRED L. BAKER.

[Endorsed]: Filed June 24, 1952. [28]

EXHIBIT A

Fidelity Department Bond No. 2167713

Hartford Accident and Indemnity Company

Hartford, Connecticut

P (A Stock Company)

BLANKET POSITION BOND
Standard Form

Indemnity Clause

Hartford Accident and Indemnity Company, of

Hartford, Connecticut, (hereinafter called Under-

writer), in consideration of an annual premium,
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hereby agrees to indemnify Alianza Hispano-Amer-

icana of Tucson, Arizona (hereinafter called In-

sured) against any loss of money or other property,

real or personal (including that part of any inven-

tory shortage which the Insured shall conclusively

prove has been caused by the dishonesty of any

Employee or Employees) belonging to the Insured,

or in which the Insured has a pecuniary interest, or

for which the Insured is legally hable, or held by

the Insured in any capacity whether the Insured is

legally liable therefor or not, which the Insured shall

sustain, the amount of indemnity on each of such

Employees being twenty-five hundred and no/100

dollars ($2,500.00) through larceny, theft, embezzle-

ment, forgery, misappropriation, wrongful abstrac-

tion, wilful misapplication, or other fraudulent or

dishonest act or acts committed by any one or more

of the Employees as defined in paragraph 2, acting

directly or in collusion with others, during the term

of this bond as defined in paragraph 1, and while

this bond is in force as to the Employee or Em-

ployees causing such loss, and discovered and re-

ported as provided in paragraph 4.

This bond is executed and accepted subject to the

conditions hereinafter set forth which conditions

shall be conditions precedent to recovery under this

bond.

It Is Agreed:

Term of Bond

1. That the term of this bond begins with the

1st day of September, 1944, standard time at the
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address of the Insured above given, and ends at 12

o'clock night, standard time as aforesaid, on the

effective date of the cancellation of this bond; and

the payment of annual premiums during such term

shall not render the amount of this bond cumula-

tive from year to year.

Definition of Employee

2. That wherever used in this bond, "Employee"

or ''Employees" shall be deemed to mean, respec-

tively, one or more of the natural persons (except

directors or trustees of the Insured, if a corpora-

tion, who are not also officers or Employees thereof

in some other capacity) who, on the effective date

of this bond, or at any other time during the term

of this bond, are in the regular service of the In-

sured in the ordinary course of the Insured's busi-

ness, and who are compensated by salary, wages,

and/or commissions, and whom the Insured has the

right to govern and direct at all times in the per-

formance of such service, and who are engaged in

such service within any of the States of the United

States, or within the District of Columbia, the

Hawaiian Islands, Alaska, Canada or Newfound-

land, but not to mean brokers, factors, conunission

merchants, consignees, contractors, or other agents

or representatives of the same general character.

Joint Insured

2a. That regardless of the number of years this

bond shall continue in force and of the number of

those covered hereunder as Insured, liability here-
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under on account of any Employee shall not exceed

in the aggregate the amount carried under this bond

on such Employee. If more than one Insured are

covered under this bond the first named Insured

shall act for itself and for each and all of the other

Insured for all the purposes of this bond including,

but not limited to, the giving or receiving of notice

canceling this bond as to any or all of the Insured

or as to any of the Employees, the giving of notice

of fraudulent or dishonest acts on the part of any

Employee, the filing of proof of loss, the compro-

mising and settling of any claims hereunder and

the bringing of suit to recover hereunder, and any

payment by the Underwriter to the first named

Insured on account of any loss hereunder shall fully

release the Underwriter on account of such loss.

Knowledge possessed or discovery made by any

Insured, or by any partner or officer thereof, shall,

for the purposes of subdivision (a) of paragraph

numbered 8 and paragraphs numbered 5 and 11,

constitute knowledge or discovery by each and all

of the other Insured, and cancellation of this bond

as to any Employee upon discovery by any Insured,

as provided in said subdivision (a), shall apply to

all the Insured. The Underwriter may, at the re-

quest of or with the consent of the first named

Insured, add others as Insured, cancel this bond as

to any or all of the Insured, increase or decrease

the amounts carried under this bond, issue any rider

or riders to form a part hereof and cancel or annul

any rider or riders attached hereto. If, prior to the
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cancellation or termination of this bond in its entire-

ty, this bond be cancelled or terminated as to any

Insured, there shall be no liability hereunder for

any loss sustained by such Insured, unless discov-

ered before the expiration of two years from the

time such cancellation or termination as to such

Insured becomes effective. If the first named In-

sured ceases for any reason to be covered under

this bond then the Insured next named shall there-

after be considered as the first named Insured for

all the purposes of this paragraph.

Liability For Loss Due to One or More

of the Employees

3. That in case a loss is alleged to have been

caused by the fraud or dishonesty of one or more

of the Employees and the Insured shall be unable

to designate the specific Employee or Employees

causing such loss, the Insured shall nevertheless

have the benefit of this bond, provided that the evi-

dence submitted reasonably establishes that such

loss was in fact due to the fraud or dishonesty of

one or more of the said Employees, but if such loss,

or any part thereof, be disclosed by an inventory

computation, the Insured shall have the benefit of

this bond only for so much of the loss so disclosed

as the evidence submitted conclusively establishes

was in fact due to the fraud or dishonesty of one

or more of the said Employees, and provided,

further, that the aggregate liability of the Under-

writer for any loss referred to in this paragraph
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shall not exceed the amount of indemnity carried

hereunder on any one of the said Employees, to

wit, the amount stated in line eleven of this bond.

Occurrence, Discovery and Reporting of Loss

4. That loss is covered hereunder only if the act

causing such loss be committed by any Employee

while this bond is in force as to such Employee and

if such loss be discovered and reported to the Un-

derwriter not later than two years after the cancel-

lation of this bond as to such Employee or after

the cancellation of this bond as an entirety as pro-

vided in paragraph 7, or its termination or can-

cellation as an entirety in any other manner, which-

ever shall first happen.

Notice and Proof of Loss

5. That the Insured shall, at the earliest practi-

cable moment and at all events not later than fifteen

(15) days after discovery of any fraudulent or dis-

honest act on the part of any Employee by the

Insured, or, if the Insured be a copartnership, by

any partner thereof, or, if the Insured be a cor-

poration, by any officer thereof not in collusion with

such Employee, notify the Underwriter thereof by

telegram or registered letter addressed and sent to

it at its home office in the City of Hartford, Con-

necticut, and within four (4) months after such

discovery shall file with the Underwriter affirma-

tive proof of loss, itemized and duly sworn to, and

shaU upon request make available for investiga-
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tion by the Underwriter all books and other records

relating to the claim.

Time for Investigation By the Underwriter

6. That the Underwriter shall have two (2)

months from the filing of proof as aforesaid on

account of such loss within which to verify same by

appropriate investigation, during which time no

legal proceedings shall be brought against the Un-

derwriter, nor shall such proceedings be brought

after the expiration of fifteen months from the dis-

covery as aforesaid of the fraudulent or dishonest

act causing such loss.

Cancellation As to Bond in Its Entirety

7. That this bond shall be deemed canceled as an

entirety at 12 o 'clock night, standard time, upon the

effective date specified in a written notice served

by the Insured upon the Underwriter or by the

Underwriter upon the Insured, or sent by registered

mail. Such date, if the notice be served by the Un-

derwriter, shall be not less than thirty days after

such service, or, if sent by the Underwriter by

registered mail, not less than thirty-five days after

the date borne by the sender's registry receipt. The

Underwriter shall, on request, refund to the Insured

the unearned premium computed pro rata if this

bond be canceled by notice from, or at the instance

of, the Underwriter, or at short rates if canceled

by notice from, or at the instance of, the Insured.

If, after such cancellation and refund, the Under-
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writer shall pay any loss under this bond on account

of any Employee, the Insured shall repay to the

Underwriter such proportion of the premium so

refunded on account of such Employee as the

amount of the loss so paid bears to the amount

carried under this bond on such Employee.

Cancellation as to Any One Employee

8. That this bond shall be deemed canceled as

to any Employee: (a) immediately upon discovery

by the Insured, or, if the Insured be a copartner-

ship, by any partner thereof, or, if the Insured be

a corporation, by any officer thereof not in collusion

with such Employee, of any fraudulent or dishonest

act on the part of such Employee; or (b) at 12

o'clock night, standard time as aforesaid, upon the

effective date specified in a written notice served

upon the Insured or sent by registered mail. Such

date, if the notice be served, shall be not less than

fifteen days after such service, or, if sent by regis-

tered mail, not less than twenty days after the date

borne by the sender's registry receipt.

Disposition of Salvage

9. That in case any reimbursement be obtained

or recovery be made by the Insured or the Under-

writer on account of any loss covered under this

bond, the net amount of such reimbursement or

recovery, after deducting the actual cost of ob-

taining or making the same, shall be applied to

reimburse the Insured in full for that part, if any.
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of such loss in excess of the aggregate of the

amounts of all bonds, fidelity insurance, indemnity

and security, including this bond, taken by or for

the benefit of the Insured and covering such loss,

and the balance, if any, or the entire net reimburse-

ment or recovery, if there be no such excess loss,

shall be applied to that part of such loss covered

by this bond, or, if payment shall have been made
by the Underwriter, to its reimbursement therefor.

The Insured shall execute all necessary papers and

render all assistance, not pecuniary, to secure unto

the Underwriter the rights provided for in this

paragraph. The following shall not be reimburse-

ment or recovery within the meaning of this para-

graph: suretyship, insurance or reinsurance; also

security or indemnity taken from any source by or

for the benefit of the Underwriter.

Merger or Consolidation

10. That if any natural persons shall be taken

into the regular service of the Insured, through

merger or consolidation with some other concern,

the Insured shall give the Underwriter written

notice thereof; and the Insured shall pay to the

Underwriter additional premium on any increase

in the number of Employees covered hereunder as

a result of such merger or consolidation computed

pro rata from the date of such merger or consoli-

dation to the end of the current premium year.
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Fidelity Department

Superseded Suretyship Rider to be attached to

Blanket Position Bond, Standard Form, when

another Company's Blanket Position Bond,

Standard Form, is superseded.

Hartford Accident and Indemnity Company

Hartford, Connecticut

SUPERSEDED SURETYSHIP RIDER

To be attached to Blanket Position Bond, Stand-

ard Form No. 2167713, executed by the Hartford

Accident and Indemnity Company, of Hartford,

Connecticut (hereinafter called Underwriter), dated

the 1st day of September, 1944, in favor of Alianza

Hispano-Americana, Tucson, Arizona (hereinafter

called Insured) and covering the Insured's employ-

ees as defined in paragraph "Two" of the attached

bond.

Whereas, it has been represented that the In-

sured has been carrying Blanket Position Bond,

Standard Form, (hereinafter called prior bond) as

follows

:

U. S. Fidelity and Guaranty Company Blanket

Position Bond effective April 1, 1943.

(each person covered under the prior bond at the

time of its cancellation, expiration or termination

and also under the attached bond at the time it be-

comes effective being hereinafter called Em-
ployee) ; and
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Whereas, the prior bond, as of the e:ffective date

of the attached bond, has been canceled or allowed

to expire, or has been terminated by agreement, as

is acknowledged by the issuance and acceptance of

the attached bond and this rider ; and

Whereas, the prior bond provides that any loss

thereunder shall be discovered and reported within

a specified period after the cancellation, expiration

or termination thereof ; and

Whereas, it is desired that continuity of protec-

tion be given.

Now, Therefore, in consideration of the pre-

mium charged for the attached bond it is hereby

understood and agreed as follows

:

1. That the attached bond shall be construed to

cover, subject to its terms, conditions and limita-

tions, any loss or losses which shall have been

caused under the prior bond by any Employee,

which shall be discovered after the expiration of

such period and which shall be discovered and re-

ported to the Underwriter before the expiration of

the time limited in the attached bond for discover-

ing and reporting loss thereunder caused by such

Employee, provided that such loss or losses would

have been recoverable under the prior bond had it

continued in force until the cancellation, expiration

or termination of the attached bond, and that the

acts or defaults causing such loss or losses be such

as are covered under the attached bond at the time

the attached bond becomes effective.

2. That nothing in this rider shall be construed
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to render the Underwriter liable under the attached

bond for a larger amount on account of any loss or

losses under the prior bond, caused by any Em-
ployee, than would have been recoverable there-

under on account of such Employee had the prior

bond continued in force until the cancellation, ex-

piration or termination of the attached bond.

3. That the liability of the Underwriter under

the attached bond for losses thereunder and under

the attached bond as extended by this rider for

losses under the prior bond, shall, in no event, ex-

ceed in the aggregate the amount carried under the

attached bond, at the time the attached bond be-

comes effective, on the Employee causing such loss;

that the aggregate liability of the Underwriter un-

der the attached bond for losses thereunder which

are chargeable to any Employees under paragraph

*' Three" of the attached bond and under the at-

tached bond as extended by this rider for losses

under the prior bond w^hich are chargeable to such

Employees under paragraph *^ Three" of the prior

bond, shall, in no event, exceed the amount stated

in the indemnity clause of the attached bond as the

amount carried on each Employee at the time the

attached bond becomes effective.

Signed, sealed and dated this 31st day of August,

1944.

[Seal] HARTFORD ACCIDENT AND
INDEMNITY COMPANY,

By /s/ [Illegible]

Attorney-in-fact.
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Fidelity Department

Superseded Suretyship Rider to be attached to

Blanket Position Bond. Standard Form, when

another Company's fidelity bond or bonds other

than Blanket Position Bonds, Standard Form,

are superseded.

Hartford Accident and Indemnity Company
Hartford, Connecticut

SUPERSEDED SURETYSHIP RIDER

To be attached to Blanket Position Bond, Stan-

dard Form No. 2167713, executed by the Hartford

Accident and Indemnity Company, of Hartford,

Connecticut (hereinafter called Underwriter), dated

the 1st day of September, 1944, in favor of Alianza

Hispano Americana, Tucson, Arizona (hereinafter

called Insured) and covering the Insured's em-

ployees as defined in paragraph ''Two" of the at-

tached bond.

Whereas, it has been represented that the In-

sured has been carrying fidelity suretyship as fol-

lows:

U. S. Fidelity & Guaranty Company Name Sched-

ule Fidelity Bond effective January 1, 1943 and

continued by certificate effective January 1, 1944;

and also Position Schedule Fidelity Bond in the

United States Fidelity and Guaranty Company

dated Sept. 1st, 1942.

(each person covered under said fidelity suretyship
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at the time of its cancellation, expiration or termi-

nation and also under the attached bond at the time

it becomes effective being hereinafter called Em-
ployee) ; and

Whereas, said fidelity suretyship, as of the effec-

tive date of the attached bond, has been canceled

or allowed to expire, or has been terminated by

agreement, as is acknowledged by the issuance and

acceptance of the attached bond and this rider; and

Whereas, said fidelity suretyship may provide

that any loss thereunder shall be discovered, or

claim thereunder shall be filed, within a specified

period after the cancellation, expiration or termi-

nation thereof; and

Whereas, it is desired that continuity of protec-

tion be given.

Now, Therefore, in consideration of the premium

charged for the attached bond it is hereby under-

stood and agreed as follows:

1. That the attached bond shall be construed to

cover, subject to its terms, conditions and limita-

tions, any loss or losses which shall have been caused

under said fidelity suretyship by any Employee,

which shall be discovered after the expiration of

any such period, or, if there be no such period,

after the bar of the statute of limitations, and

which shall be discovered and reported to the Un-

derwriter before the expiration of the time limited

in the attached bond for discovering and reporting

loss thereunder caused by such Employee, provided



Hartford Accident & Indemnity Co., etc. 85

Exhibit A—(Continued)

that such loss or losses would have been recoverable

under said fidelity suretyship had it continued in

force until the cancellation, expiration or termina-

tion of the attached bond, and that the acts or de-

faults causing such loss or losses be such as are

covered under the attached bond at the time the

attached bond becomes effective.

2. That nothing in this rider shall be construed

to render the Underwriter liable under the attached

bond for a larger amount on account of any loss or

losses under said fidelity suretyship, caused by any

Employee, than would have been recoverable there-

under on account of such Employee had said fidelity

suretyship continued in force until the cancellation,

expiration or termination of the attached bond.

3. That the liability of the Underwriter under

the attached bond for losses thereunder and under

the attached bond as extended by this rider for

losses under the prior bond, shall, in no event, ex-

ceed in the aggregate the amount carried under the

attached bond, at the time the attached bond be-

comes effective, on the Employee causing such

losses.

Signed, sealed and dated this 31st day of August,

1944.

[Seal] HARTFORD ACCIDENT AND
INDEMNITY COMPANY.

By /s/ [Illegible]

Attorney-in-Fact.





12*' II. That no Employee, to the best of the\nbwledge of the Insured, or, if the Insured be copartner-

130 ship. oT any partner thereof, or, if the Insured be a corporation, of any officer thereof not in collusion with

131 such Employee, has committed any fraudulent or dishonest act in any position in the ser\nce of the Insured

132 or otherwise.

133 STATtTORY LIMITATIONS

134 12. That if any limitation herein for giving notice, filing proof of loss or bringing suit, is made void

135 by any law controlling the construction hereof, such limitation shall be deemed to be amended to equal

13f) the minimum period of limitation permitted by such law.

137

13S

130

140

141

142

143

144

145

146

147

ACCSPT/..NCE OF THIS BOND COMSIITUTSS ACCEPTAilCE BY THE INSURED OF
THE RID^IRS F-2271 Rev. nni F-2270 Rev. ATTACHED HERETO AND

FOR^IN:-. A PART HEREOF.

Signed, sealed and dated this 34.9t'. day of ***g***
• ^^ 44

HaKTFORD AcaOENT AND INDEMNITY COMP^

Byi.
ATTOftrJfiY*IN»FACT

148 jBatm,

EXCESS INDEMNITY ENDORSEMENT

It is agreed that, subject to the terms of the bond to which this endorsement is attached, the

excess indemnity on the Employees performing the duties of the following positions (which are covered'

said bond) s^hall be the amount set opposite the names of those positions respectively.

It is further agreed that the liability of the Underwriter on account of any one Employee in any one or more

of such positions (in the original or an increased or decreased amount) shall not exceed the largest single

amount of indemnity on any one position occupied by such Employee.

It is further agreed that no excess losses shall be recoverable under said bond or this endorsement unless

caused by an Employee who has been identified as having caused such loss, anything to the contrary in said

bond or this endorsement notwithstanding.

' Total Number of
Employees

In Eacfa Poeitioa

Amount of Excce*
Indemnity on Each

Employee

RE • S'JRER

REnr^NT

odit:?..

r
r

TUCSON, ARIZONA ONE $22,500.00 \
II » ONE i?, 500.00^
11 II ONE 7,500.00^

n n ONE $7,500.00 y^

n n ONE 7,500.00 y^

1 II « THREE 17,500.00^

K(-^ A
i^





or froa luch Indonaaant, or to Incraai* or d*cr*«** aaount* of •xceit Indcnnlty, or to efrect two or
or« -)F such chAng«».

5 12 1!
To be •ttccha'1 to and fora • part of Blsnkct Potltlon BoikI with Ixeais Indanuilty Endortement

• tt«ch»i. »o 2167713 - PramtuB Y»«r Uplrlm S»Dt« 1. 19^ , is«u«d by

The Hartford Accident end Indeamlty rn.penT . Hartford. CpnnaCtlCttt -

in f.vor of iT.Till7.A HTRPAITt-tliraTnAll t , TSirann At- 1 T.rM«

87

Sf"(Hereinafter called tne Inaured)

In conalderat Ion of the premium adjuatmenta reflected herein. It la hereby agreed aa follows:

Effective on and after the. -IsV- Sapt—bw (or. If
the respectivethe changes reflected herein are not all to occur on the said date, then effective as of

effective date set opposite each position listed below), standard time as specified In the attached bond,
the Ezcesi Indemnity Endorsement forming part of the attached bond Is hereby amended as follows:

By Adding Thereto The Following Positions:

Effective
Date Position Location

Total Wo.
Employees
Ea. Posit Ion

Amount of Ijccesa
Indemnity on

Add'l
PrealuB

9-1-M Sacretary-Treasvirer Tucson,
Ariz. 1 1 22,500.00 NIL

By Deducting Therefrom the rpllowlng Posltlona

Effective
Date Position

Total Ho.
Employees
Ba.Posltlon

Amount of Excess
Indemnity on
Each Employee

Return
Premium

9-l^U Secr«tary
Treasurer

Tuc.Aris

.

I 7,500.00
22,500.00

I 15.19
MIL

By Increasing The Amount of Excess Indemnity as Follows:

Present Amt . Ex- ^a. to be
cess Indemnity on Increased
>«eh IpDloTee

Effective
Date

Total No.
Inployeea
»a. Pot It Ion

Add'l
Premium

By Decreasing The Amount of Excess Indemnity as Follows
Effective

Date
Total No
Employees
E«. Position

Present Amt. Ex-
cess Indemnity on

Each Employee

!, Such amendment ia and shall be subject, with respect to changes In the amount of Excess
Indemnity carried on any position, to the following condltlona:

(1) In case of any such Increaae or decrease, continuity of protection under the sail Er-eu
Indemnity Endorsement shall not be Impaired thereby;

(2) In case of any such increase, the amount of such Increase shall be effective only ai to
losses resulting from defaulta cossiltted after such Increase becomes effective by an Employee
then filling such position;

(') In case of any such decrease, the amount of such decrease shall be effect' ve as to losses
resulting from defaults comnltted after the effective date of auch decrease by an Employee
then filling such position, and aa to losses resulting from lefaulta "^omoUted prior to the
effective date of auch decrease by an Employes then filling such position wn'ch are d'scovered
after two years from such last mentioned date;

(•*) In cese of any such Increase or decrease as to any Employee filling any such position,
the ano'int formerly carried on such Employee and the amount as herein Increaaed or decreased

are not Intended to be cumulative, and the payment of any loss resulting from 'defaults

committed by such Employee, whether coanltted prior or subsequent to the effective date of
such Increase or decreaae. shall operate In reduction of both aaounta.

'. The attached bond and Excess Indemnity Kndorseaent shall be aubject to all agreements, I'.n*.

•.at::r.3 an' ccnV.t'.oni contained therein exceot aa herein expressly modified.

i'.inf'., sealed anl dated this.

.«:.**ptei oy Insure!:

ALIAUA. HI^EAIQ^^AIQSICAIA Hartford Aeejrflsnt and Indemnity Coapan;

Title. Attomay in faet





Ildar fop-ui* wltb Excm* Inilemnlt; Endoriascnt of Blankat Position Boni. to uAi jr dc'duit position* to
or froa tucb Indoraeaent, or to lner»«as or 4«cr«M« •aotmti of •xcra* ln<)«anltj, or to afreet two or
or* of such chAngsa

.

88
To be •ttacbe4 tc «nd fora part of Blanket Poeltlon Bond vlth Kzcese Inaeanltj Kndoraasent

•ttacheo, lo 2167713 Pr«.ivi» Year '^r'-'-v September 1st. 19A4>.u.d 6y Hartford

The Hertford AecM-r-t and I.-idomltj r.^.iip«n» Hartford ^ ConnaCtlCUt- — "

f.vor of ALIAHZA KISPAWO-AliSRICABA. TUCSOi). .\RIZOHA
(hereinafter eallel tbe Iniured).

In COM Iderat Ion of the pr«»lu» adjuetaenti reflected herein. It Is hereby axread ai followe:

1. Bffaetlve on anl efter the. .day of. . 19. _ (or, If
the change* reflected herein are not all to occur on the aald date, then effective aa of the respective
effective Jate set oppoalte each poaltlon lilted below), atandard tl»e aa specified In the attached bond,
the Ezcaaj Indeainlty Endoraeaent fomlng part of tb* attached bond la hereby anended aa followa:

By Adding Thereto The Following Poaltions:

Effective
Date Position Location

Total Ho.
Eaployeea
Ea.Pnaltlon

Aaount of Ezceaa
Indemnity on

Add'l
Prealua

n/Ao Book-<eeper Tucson,
Ariz. one $7500.00 1.76

fly Deducting Therefron the following Poaltions:
Effective

Date
Total lo.
Employeea
Ea.pQsltlon

Amount of Exeeaa
Indemnity on
Each Employee

Return
Premium

By Increasing The Amount of Excess Indemnity as Followa:

Preaent Ant. Ex- 'Ea. to be
ceas Indemnity on Increaaed
Bach EmploTee I to

Effective
Date Position Location

Total Ho.
Employees
Ea. Posit Ion

Add'l
Premlun

By Decreasing The Amount of Excess Indemnity aa Follows
Effective
Date Position

Total No
Employeea
Ea. Posit Ion

Present Amt. Ex-
cess Indemnity on
Each Employee

Ea. to be
Decreased

2. Such amendment la and shall be subject, with respect to changea In the amount of Exceas
Indemnity carried on any poaltlon, to the following conditions:

(1) In caae of any such Increase or decrease, continuity of protection under the sal-! Excess
Indemnity Endorsement shall not be Impaired thereby;

(2) In case of any such Increase, the amount of such Increase shall be effective only as to
losses resulting from defaults cooxoltted after auch Increaae becomea effective by an Employee
then rilling such position;

(3) In case of any such decrease, the amount of such decrease shall be efrect've as to losses
resulting from deraults committed aTter the errectlve date or suc^ decrease by an Employee
then filling such position, and as to losses resulting from derajlts ronnrltted prior to the
errectlve date or such decrease by an Employee then rilling sjch position wh'ch are d'scovered
after two years from such last mentioned date;

(*) In case of any such Increase or decrease as to any Employee rilling any auch p's'tlor.,
the amount rormerly carried on auch Employee and the amount aa herein Increaaed cr de-reased
are not Intended to be cumulative, and the payirent or an» loss reaultlng frotr. •defaults

coflanlttel by auch Employee, whether committed prior or aubsequent to the efrectlv^ da*, of
auch Increase or decrease, s.'tall operate In reduction or both amounts.

'. The attache 1 oond and Excess Iniemnlty Endorsement shall be subject to all airee
;ns an" crni'.'' r.s -rntalne-" tr.ereln exce-it as herein expressly irc'iried.

I'.r--

31gned, seale' ar.l *.ated tr.ls

' -'e; te 1 oy Ina .re .

:

' llanza Hlspar.o-Amerlcana ,

By-^^ -

JJth__day nf August 1-.46

Attorney In Fact





or froa aucit Kn<]op««a»nC , or to lncr««s* or 4*cr«««« •eunti of exceo* IndOBnltj, or to afreet t«o or
or* of such Chang*!

.

R I D I R

To tn attacnvd to and ror« a part of Blanket P-»ltloo Bond with Kzeeaa IndaBnlty Indoreaaant

attached, "" PrealuB Tear Expiring • l»»u*d by

The Hartford Accident and Indeanlty Company
- . „. , — t. f t'

In favor of -— -- —^ — itr-' j'-^jT •
• T'

8i

(hereinafter calle') the Insured). .

In cor.j'.l»ratJ.or. of the prenlua Bdjuataienta reflected herein, it la hereby agreed aa follows:

1. Bffsetlve on fnd after the — - riaj of 11^ = , 1*3 (or, if
the changes reflectcl herein are not all to occur on the said date, then effective aa of the respactlve
• rrectlve lal* set jppoalte each poaltlon Hate-' below), standarl time as specified In the attached bond,
'he Excess Indenn'.ty Endorsenant forming part '>r the attwchrd bond Is hereby amended es follows:

By Adding Thereto The Following Positions:

Effective
Dste

Total Ro.
Employees
Ea.Poaltlon

Amount of Excess
Indemnity on
Each KmnlnTea

Add'l
Premium

I

By Deducting Therefrom the Following Positions:

Effective
rste Position Location

Total »o.
Employees
Ea.Poaltlon

Amount of Excess
Indemnity on
Each Employee

Return
Premium

~
..

"''!;__ n N--i

V
;j:i

By Increasing The Amount of Excess Indemnity as Follows

:

Effective
Date

T>^tal No.
Employees
Ea. Posit Ion

Present Amt. Ex- 'Ea. to be
cesB Indemnity on Increased
Each Employee

Add'l
Premium

Decreasing The Amount of Excess Indemnity aa Pollows
Tot _

Employees
Ea. Posit log

Present Amt.
cess Indemnity on

Each Employee

c. Such amendment la and shall be subject, with respect to changes In the amount of Excess
Indemnity carried on any position, to the following conditions:

ID In case of any such increase or decrease, continuity of protection under the sail Exceis
Indemnity Endopsoment shall not be Impaired thereby;

(2J In case of any such increase, the amount of such Increase shall be effective only as to
losses resulting from defaults committed after such Increase becomes effective by an Employee
then filling such position;

(?) In case of any such decrease, the amount of such decrease shall be effect've as to losses
resulting from lefaults committed after the effective date of such iecrease by an Employee
then filling such position, and as to losses resulting from defaults romirltted prior to the
effective 1«te of such decrease by an Employee then filling such position wh'c^ are d'scovered
after two years from such last mentioned date;

I*] In ;6se of any such Increase or decrease as to any Emrloyee filling any such position,
the amount formerly carried on such Employee and the amount as herein Increased or decreased
are not Intended to be cjm-lat Ive, and the payment of anv loss resulting from '•efaults

committed by such Employee, whether coinrlttel prior or subsequent to the effective date of
such Increase or decrease, shall operate In reduction of both amounts.

The attached bond and Excess Indemnity Endorsement shall be subject to all affreementj
- ccndlt'on* contained therein exceot as herein expressly mo^'lfled.

Mm'

Sljjne', seale' an! iated tnls_

*: oy Ins jre :

(^^^^-^ /L

.day of

Attorney In Fact

i'.fld Fabr-aarY 14. l£t .





lOKLITY DEPARTMENT •t&

I

lUrtnJ w fwttrmarj I. IMi.

ffart^miAccident andIndemnU)^ Gm^xmj^
O K D • CO

RIDER

To be attached to and form part of Bond No. 2167713 . issued by the Hartford Accident and Indemnity

OllPANV, of Hartford, Connecticut, in favor of ALIANZA HISPAUI AMPJ^ICAMA

lective as of September 1, 1944
In consideration of certain premium adjustments, it is agreed that the Excess Indemnity Endorsement attached to

nd forming a i>.irt of the attached bond is hereby amended, effective on and after the date set opposite the designation

f each (X>sition, res[)ectively, as hereinafter set forth:

1. By deleting therefrom the following:

3. By adding thereto the following:

MactlT*
Date Poaltkm

5-18-^9 President Tucson, Arizona 7,500.00

Provided that— (a) the attached bond, including the Excess Indemnity Endorsement, shall be subject to all its

jre<*ments, hmitations and conditions except as herein expressly modified; (b) continuity of protection as to any Employee
erforming the duties of any position listed above shall not be impaired hereby; (c) in the event any amendment herein

sduces the amount of excess indemnity on the Employee or Employees performing the duties of any position, the liability

f the Underwriter with respect to any and all losses through fraudulent or dishonest acts of such Employee or Employees
>mmitted on or after the date set opposite the designation of such position or committed prior to the last mentioned
ate and discovered after the expiration of that period from such last mentioned date which equals the period specified

I sub-section (b) of Section 2 of the attached bond sliall not exceed the amount set forth in paragraph numbered 2 hereof

pposite the designation of such position; (d) in case any Employee, performing the duties of any position added to said

Ixcess Indemnity Endorsement by this rider, has been previously covered under the attached bond, liability on account

f such Employee for defaults committed during the period of such pwior coverage, or during each of the jieriods of such

nor coverages, if more than one, and during the period of the coverage added to said Elxcess Indemnity Endorsement

y this rider, shall not be cumulative.

Signed, scaled and dated this 28th day of

.ccepted

:

VOTE

Attorney-in-fact

To increase or decrease Uu number ofEmployett or Ike amoumt ofExctss Indmuuty nauUr Uu Excass ludmmuity Em.
dorsement, insert the existing coverage im paragraph numkmtd I akmt and Ih* ms cpMrof* m paragraph nmmbmtdZ
above.

If no entry is to be made in paragraph numbered 2, insert the word " Son4" M Ik* Position Column lk4rtof.

It is optional wUh the inderuriUr to list on tk* rmtnt kmmf a summon ^ "^ Bxctu Indtmmly im fore* aflw Ike

efedire date of this rider indudimg all of abate amemdmentt.
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EXHIBIT H
Fidelity Claim Department

Hartford Accident and Indemnity Company
Hartford 15, Connecticut

C. B. Sedillo, President and

Celina Osima, Secretary-Treasurer

m (Name of Principal)

Alianza Hispano-Americana

(Bond No Name of Insured)

h'^ 1, Alianza Hispano-Americana, a fraternal bene-

fit corporation, (If corporation, title of party mak-

ing this affidavit must appear after his name) of

Tucson, Arizona, hereby certify that on or about

9/1/48 to 6/1/50 (I, we, or this company) this com-

pany suffered loss through the dishonesty of C. B.

Sedillo and Celina Osuna employed as

and that the amount of money dis-

honestly misappropriated by said parties amounts

to twenty-three thousand two hundred forty-seven

& 21/100 dollars ($23,247.21) ; that the following is

a detailed statement of the said loss, and of all sums

due or owing said employee, and the balance stated

below is the true net loss from 19 ...

,

to 19....

Date :

Description of Item: See attached sheets.

Totalloss $23,247.21
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Credits

By salary

By commission

By cash

Other credits (including securities,

notes, offsets, etc.)

Total credits none

Net Loss $23,247.21 i

I further certify that knowledge of this misap-

propriation first came to me on or about 2/28/51;

that the manner in which this money was misap-

propriated is as follows : see attached sheets

that nothing has been suppressed, withheld, or mis-

represented by me material to a knowledge of the

facts of said loss, and that the above statement is a

complete and truthful recital of the facts.

There is no other suretyship or insurance under

which the above claim, or any portion thereof, is

claimable, except the following:

Name of insurer :

Kind of Insurance :

Amount :

/s/ GREG GARCIA,
President.

Sworn to and subscribed before me this 6th day

of March, 1951.

[Seal] /s/ DARRELL R. PARKER,
Notary Public.
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Petty cash funds misappropriated and unaccounted for by
C. B. Sedillo during the period during which he unlawfully
usurped the office of Supreme President of the Alianza Hispano-
Americana, a fraternal benefit corporation

:

Bate Cash

1948
9/1 $ 92.20

20 40.00

27 30.00

10/4 99.73

1 35.00
12 35.00
25 110.00

26 161.25

11/10 62.85

11 20.00
26 26.80

12/6 43.70

2i: 82.85

30 23.50

1949
1/5 69.50

18 41.00
19 40.00

31 105.64

2/12 35.00

26 101.68

3/21 38.08

21 87.75

23 15.00

4/2 75.00

19 34.50

25 39.20

25 77.50

28 30.00

5/12 50.00

6/30 102.54

7/15 30.00

27 15.25

29 118.64

8/24 102.59

9/13 83.91

10/31 76.55

11/21 71.28

12/1 66.52

22 55.55
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Date Cash

1950
1/16 72.25

16 19.75

2/14 64.10

27 58.99

3/14 44.45

31 43.25

4/3 9.25

16 13.95

30 16.21

5/1 21.85

8 13.65

15 22.05

21 22.00

22 21.85

$2,871.17

Statement of funds of the Alianza Hispano-Americana mis-

appropriated by C. B. Sedillo and Celina Osuna and paid out by
the said Sedillo for the purpose of financing certain private

litigation culminating in the decision of the Arizona Supreme
Court in the case of Garcia V. Sedillo, 70 Ariz. 192, 218 P. (2d)

721, a substantial portion of which funds were paid to Fred W.
Fickett, Tucson attorney who was at that time general counsel

for the Alianza Hispano-Americana, and other funds paid di-

rectly to C. B. Sedillo and labeled reimbursement for expenses
incurred.

Date Check No. Amount
1948
9/15 39147 $ 70.00

1949
4/11 270 3,459.14

5/5 510. 75.00

12 529 50.00

12 528 600.00

6/3 ri5 202.85

27 824 150.00

9/14 1330 950.00

10/19 1605 151.63

12/12 2066 75.00

30 2312 87.42

1950
2/3 2654 50.00

5/4 3341 35.00

$5,956.04
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Exhibit H—(Continued)

Salary drawn by C. B. Sedillo during the period of his illegal

usurpation of the office of Supreme President of the Alianza
Hispano-Americana and disbursed to him with the collusion of

the Secretary-Treasurer

:

1942 September $700.00
October 700.00

November 700.00

December 700.00

$ 2,800.00
1949 January 700.00

February 700.00

March 700.00

April 700.00
May 700.00

June 700.00

July 700.00

August 700.00

September 700.00

October 700.00

November 700.00

December 700.00

$ 8,400.00

1950 January 700.00

February 700.00

March 700.00

April 560.00

May 560.00

$ 3,220.00

$14,420.00

Admitted and filed February 14, 1952.
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EXHIBIT I

Supreme Court of the State of Arizona

No. 5247

GREGORIO GARCIA,

vs.

C. B. SEDILLO,

Appellant,

Appellee.

MANDATE
Issued June 14th, 1950.

To the Honorable the Superior Court of the State

of Arizona in and for the County of Pima

Greeting

:

Whereas, lately in the Superior Court of the

State of Arizona in and for the County of Pima,

before you in a cause between:

Gregorio Garcia, Plaintiff,

vs.

C B. Sedillo, Defendant,

No. 30802:

the said Superior Court made and entered its judg-

ment and its amended judgment in favor of said

defendant as by the inspection of the record of the

said Superior Court, which was brought into the

Supreme Court of the State of Arizona by virtue

of an appeal by plaintiff
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agreeably to the law in such case made and pro-

vided fully and at large appears.

And Whereas, in February, in the year of our

Lord one thousand nine hundred and fifty, the said

cause came on to be heard before the said Supreme

Court, and was submitted for decision after oral

argument of counsel.

On Consideration Whereof, it was on the 22nd

day of May in the year of our Lord one thousand

nine hundred and fifty, ordered by this Court that

the amended judgment of the said Superior Court

in this cause, appealed from, be, and the same is

hereby reversed, and the case remanded with in-

structions to enter judgment for the appellant.

Ordered Further that appellant, Gregorio Garcia,

have and recover his costs in this court and in the

trial court of and from appellee, C. B. Sedillo.

Whereupon, said appellee, C. B. Sedillo, filed his

motion for a rehearing.

On Consideration Whereof, it was, on June 13th,

1950, Ordered that the motion for a rehearing be

denied; and

Ordered that mandate issue to the trial court as

follows

:

It Is Adjudged that the appellee has been and

now is guilty of intruding into and unlawfully

usurping the office of Supreme President of the

said Fraternal Benefit Society and the rights, privi-

leges, emoluments and remuneration of said office;

and

It Is Ordered that he be and is ousted from the
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said office and required to surrender all records,

property and emblems thereof;

That it is adjudged that appellant was duly

elected Supreme President of said fraternal benefit

society and entitled to said office, together with all

the rights, privileges, emoluments and remuneration

thereof.

The judgment of the Superior Court is reversed

with instructions to enter judgment in accordance

with this mandate.

You therefore are hereby commanded that such

proceedings be had in said cause, as according to

right and justice, and to law, ought to be had, the

said appeal notwithstanding.

Witness, the Honorable Arthur T. Laprade, Chief

Justice of the Supreme Court of the State of Ari-

zona, the fourteenth day of June, in the year of

our Lord one thousand nine hundred and fifty.

Costs of Appellant:

Clerk $ 25.00

Reporter's Transcript $722.50

Transcript of Record $

Abstract of Record $131.00

Briefs $107.00

Prem. on Bond $ 10.00

Supreme Court Costs $995.50

EUGENIA DAVIS,
Clerk of the Supreme Court

of the State of Arizona.

Admitted and filed March 12, 1952.
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EXHIBIT W
September 17, 1948.

Mr. Gret Garcia, Supreme President Elect,

Alianza Hispano-Americana,

16 North First Avenue,

Phoenix, Arizona,

Dear Mr. Garcia:

Re : Greg Garcia vs. C. B. Sedillo

Superior Court, Maricopa Co.,

Arizona—Quo Warranto Proceedings

No. 61347

We acknowledge your letter of September 13,

1948, enclosing copies of letters which you had writ-

ten to Mr. Sedillo and Miss Osuna, as well as a copy

of your complaint for a writ of Quo Warranto.

In the opening paragraph of your letter to us,

you state that you intend to hold us for any defaults

by Mr. Sedillo. We think we should call your atten-

tion that under date of October 22, 1947, a rider

was attached to the bond which we wrote on behalf

of Alianza Hispano-Americana, by which the posi-

tion of President was deducted from the coverage

of the bond. We are calling this to your attention

promptly, so that your future conduct in handling

this matter can be guided, accordingly. Then too,

as you probably realize, the coverage afforded by

this bond extends to fraudulent or dishonest acts

committed by any of the parties covered under it.

Your letter to us of September 13, seemed to indi-

cate that you were under the impression that the

bond covered faithful performance of the duties of

the various offices filled by the people employed.
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Exhibit W—(Continued)

This, too, is something that we thought you should

know, at as early a date as possible.

We have sent copies of all your correspondence,

both to our Phoenix Office and to our Tucson Office,

and we have no doubt but that our Phoenix repre-

sentative will contact you about this matter.

Yours very truly,

WILSON E. TAYLOR,
Attorney.

WET/bg

Greg Garcia

Attorney at Law
Suite 419 Phoenix National Bank Building

16 North First Avenue

Phoenix, Arizona

Telephone 3-4411

September 13, 1948.

Hartford Accident & Indemnity Company,

Hartford Fire Building,

California Street,

San Francisco, California.

Attention: Mr. Taylor, Manager,

Bond Department.

Re: C. B. Sedillo, President,

Alianza Hispano-Americana Bond,

Celina Osuna, Secretary-Treasurer,

Alianza Hispano-Americana Bond.

Gentlemen

:

You will find enclosed herewith copy of a letter

this day written to Mr. C. B. Sedillo regarding ex-
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Exhibit W—(Continued)

penditures of money belonging to the Alianza His-

pano-Americana, a fraternal benefit society, and in

which you are the bondsmen for C. B. Sedillo, su-

preme president, and Miss Celina Osuna, secretary-

treasurer of the same.

You will also find copy of a letter written to Mr.

Sedillo and a copy of a letter written to Miss Osuna

dated August 25, 1948, which letters are self-ex-

planatory.

I am also sending you copy of a Complaint for

Writ of Quo Warranto upon which complaint a

Writ was issued out of the Superior Court of Mari-

copa County, Arizona and which is returnable the

5th day of October, 1948.

Notice is hereby given you that if Mr. C. B.

Sedillo expends any money belonging to the society

for his defense in this action, which is a personal

action against him and not against the society, or if

Miss Osuna, as secretary-treasurer, permits any

money to be withdrawn from the funds of the soci-

ety for this purpose or if any money is expended

while this action is pending and the Superior Court

decides the case against Mr. Sedillo, that we will

look to you to refund to the society all the money

so expended.

You are further advised that if upon the trial,

the writer is declared to be the legally elected su-

preme president of the society, that I will immedi-

ately call for a complete audit of the books of the

corporation and if there have been illegal expendi-
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tures, or illegal loans or illegal claims paid by the

said C. B. Sedillo or under his orders that I will

protect the society to the end that the society be

reimbursed by the bondsmen of the above parties.

You are further advised that if your agents or

attorneys wish a complete statement from the writer

as to whatever evidence I now have in my posses-

sion, that I will be glad to furnish them with the

same.

You will note that Mr. Sedillo has called a meet-

ing of the Executive Board for September 18, and

this will also entail an illegal expense because the

Board he has called was illegally elected, in our

opinion, and such expenditures will not be tolerated.

Therefore, you may take this letter as a notice to

you of the situation as we see it at this time.

Very sincerely yours,

/s/ GREG GARCIA,
Supreme President-Elect,

Alianza Hispano-Americana

GG:jc

Ends.

Received September 14, 1948.
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Exhibit W—(Continued)

Greg Garcia

Attorney at Law
Suite 419 Phoenix National Bank Building

16 North First Avenue

Phoenix, Arizona

Telephone 3-4411

September 13, 1948.

(Copy)

Mr. C. B. Sedillo,

Alianza Bldg.,

Tucson, Arizona.

Re : Greg Garcia, vs. C. B. Sedillo,

Superior Court, Maricopa Co., Arizona.

Quo Warranto Proceedings.

No. 61347.

Dear Sir:

Authentic information has reached me as Presi-

dent-Elect of the Alianza Hispano-Americana, a

fraternal benefit society, which information came

direct from the Supreme Office, that you usurping

the duties of Supreme President of said society,

have issued a call for a meeting of the Board of

Directors at Tucson, Arizona, on the 18th day of

September, 1948, and in issuing the call you have

ordered certain members who are not the legally

qualified and acting Supreme Directors of said so-

ciety to assemble on the above date.

As you well know after the shameful fraud which

was perpetrated in the election of Supreme Presi-

dent on the 20th day of August, 1948, at the Gen-
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eral Convention held at Tucson, Arizona, and in

which fraud you were the central figure, the Con-

vention was disintegrated and you were left without

a quorum, after which time you took it upon your-

self and in your dictatorial manner attempted to

fill vacancies and proceeded to elect an illegal Board

of Directors.

In the first place you are not the Supreme Presi-

dent and that the writer is the duly elected Su-

preme President, so therefore any acts on your part

in directing the operation of the society are illegal

and of no effect, and in the second place the Board

of Directors which have been functioning since Au-

gust 1944, is still the duly elected, qualified and act-

ing Board of Directors, which Board you have

ignored in your usual manner as a dictator.

An action was brought by the undersigned in the

Superior Court of Maricopa County, Arizona, Divi-

sion No. 2 thereof, and in which action the Honor-

able Dudley W. Windes issued a Writ of Quo War-

ranto returnable on the 5th of October, 1948 ; There-

fore, if the above Court decides that you are usurp-

ing the office of Supreme President unlawfully, it

follows that all of your acts during the pendency of

this action are illegal, especially expending money

which does not belong to you but is the sacred prop-

erty of the Society.

On the 25th day of August, 1948, you were sent a

registered letter by the undersigned, reference to

which letter is hereby made, advising you that the

above action was in Quo Warranto against you and
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not against the Society, and that any money used by

you belonging to the Society would be contested to

a bitter end and that you could not use money be-

longing to the Society to further your personal gain.

On the same date and also by registered mail a

letter was written by the undersigned to Miss Celina

Osuna, Secretary-Treasurer of the Society, advising

her that if she permitted any money belonging to

the Society to be used for expenses, attorney's fees

or any matter connected with this litigation that her

bondsmen would be held responsible to the Society

for the same.

Knowing you as well as I do, it now appears that

you have called the supposed or purported Board of

Directors for this meeting to authorize expenditures

in this regard. Further your illegal call of the sup-

posed Board of Directors will cost the Society in

the neighborhood of $1500.00, this item will also be

contested and your bondsmen will be held respon-

sible.

You are further advised that immediately upon

being declared, Supreme President of the Alianza

Hispano-Americana, that I shall call for a complete

audit of our books and any violation or violations

on your part in the way of expenditures, payments

of claims or loans made by you, particularly claims

and loans made by you to your immediate family

will be vigorously prosecuted by the writer. I am
positive the Superior Court will declare me to be

the legally elected Supreme President, because no

American Court could decide otherwise after hear-
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ing the facts as they actually are and not the way

you are attempting to mislead the Alianza circle.

A copy of this letter is being sent to the proper

parties interested in this matter in order that they,

too, will be put on guard.

Very sincerely,

/s/ GREa GARCIA,
Supreme President Elect,

A. H. A.

Received September 14, 1948.

Greg Garcia

Attorney at Law
Suite 419 Phoenix National Bank Building

16 North First Avenue

Phoenix, Arizona

Telephone 3-4411

August 25, 1948.

(Copy)

Mr. C. B. Sedillo,

c/o Alianza Hispano-Americana,

Alianza Building,

Tucson, Arizona.

Dear Sir:

On August 24, 1948 an action in Quo Warranto

was filed by the undersigned, Greg Garcia, as plain-

tiff, against you, C. B. Sedillo, as defendant, involv-
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ing your right to hold the office of Supreme Presi-

dent upon the ground stated in said complaint and

in the Writ of Quo Warranto, which is returnable

on October 5, 1948.

You will note that this action is against you in-

dividually and not against the Society.

Therefore, any money that you use for your de-

fense in this matter belonging to the Society will be

objected to and contested to the bitter end, for the

reasons herein stated and for the further reason

that you cannot use money belonging to the Society

to further your personal gain.

I trust it will not be necessary for me to report

this to the authorities who have supervision over

our Society in the different states wherein we oper-

ate.

Very sincerely yours,

/s/ GREG GARCIA.
GGgc
Registered

Received September 14, 1948.
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Greg Garcia

Attorney at Law
Suite 419 Phoenix National Bank Building

16 North First Avenue

Phoenix, Arizona

Telephone 3-4411

August 25, 1948.

(Copy)

Miss Celina Osuna,

Secretary-Treasurer, A. H. A.,

Alianza Building,

Tucson, Arizona.

Re : Greg Garcia vs. C. B. Sedillo,

Superior Court, Maricopa County.

Dear Miss Osuna:

Notice is hereby given you that if you, as Secre-

tary-Treasurer of the Alianza Hispano-Americana,

authorize or permit any money belonging to said

Society to be used for expenses, attorney fees, or

any matter connected with the above litigation be-

tween the undersigned and C. B. Sedillo, that you

and your bondsmen will be held responsible to the

Society for the same.

This litigation is not against the Alianza Hispano-

Americana but it is an action in Quo Warranto

instituted by the undersigned against C. B. Sedillo

individually.

Very sincerely yours,

/s/ GREG GARCIA.
GGgc
Registered
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In the Superior Court of the State of Arizona

in and for the County of Maricopa

No. 61347-Div. 2

(Copy)

GREG GARCIA,
Plaintiff,

vs.

C. B. SEDILLO,
Defendant.

COMPLAINT FOR WRIT OF
QUO WARRANTO

Comes Now the Plaintiff above named by his At-

torney undersigned and for his complaint and peti-

tion for Writ of Quo Warranto, alleges

:

I.

That Plaintiff is a resident of Maricopa County,

State of Arizona: that defendant is a resident of

Pima County, State of Arizona : That Alianza His-

pano-Americana, hereinafter mentioned, is an in-

corporated Fraternal Benefit Society, duly incorpo-

rated as such under and by virtue of the laws of the

State of Arizona: that said corporation is now and

at all times since its incorporation has been engaged

in business as a fraternal benefit society within the

county of Maricopa, State of Arizona; That said

corporation owtis property within said County and

maintains one of its principal offices in the City of

Phoenix, County of Maricopa, State of Arizona.
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II.

That heretofore on August 16, 17, 18, 19 and 20,

1948, the regular quadrennial Convention of said

Corporation and Society was held in the City of

Tucson, County of Pima, State of Arizona, as pro-

vided by the Charter and General Laws of said

Corporation; That August 20, 1948, was the time

in the regular order of business of said Convention

for the election of officers of the said corporation to

serve for the ensuing four years, including but not

limited to the election of a Supreme President ; that

at said time and place there present and eligible to

vote for the position of Supreme President a total

of nineteen (19) Delegates and nine (9) Directors,

all of whom were then and there duly accredited

and authorized to cast one (1) vote each; That two

persons were duly nominated for the position of

Supreme President, namely: The Plaintiff Greg

Garcia and the Defendant C. B. Sedillo; that the

defendant was then and there the encumbent Su-

preme President and as such appointed an election

board consisting of Francisco Cardenas, Patrocinio

Balbuena and Jose Macias, all of whom were sup-

porters of the candidacy of the said C. B. Sedillo;

that the voting was by ballot and the result thereof

was announced by said election board as follows:

C. B. Sedillo; sixteen (16) votes and Greg Garcia

twelve (12) votes; that thereafter, notwithstanding

motions duly made and seconded the said C. B.

Sedillo as presiding officer of said Convention re-
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fused to entertain motions to recount or canvass

said votes and the said Francisco Cardenas removed

and secreted or destroyed said ballots and refused

to produce the same upon demand or otherwise.

III.

That in truth and in fact, as more fully appears

from the affidavit attached hereto as Exhibit A. and

by reference incorporated herein, nineteen (19) of

said votes were cast for the Plaintiff Gregg Garcia

and nine (9) of said votes were cast for the Defend-

ant C. B. Sedillo; that the said plaintiff was then

and there elected to the Supreme Presidency of

said corporation and society, but nevertheless the

said C. B. Sedillo declared himself elected to said

position, procured his installation as such and ever

since said date has been and now is unlawfully

usurping the said office and without any lawful

authority is enjoying the privileges and prerogative

of said office and purporting to act as the Supreme

President of said corporation contrary to law and

in violation of the rights of the plaintiff.

IV.

That Plaintiff alleges upon information and be-

lief that on and prior to August 20, 1948, the said

Defendant and the members of the said election

board, appointed as aforesaid, agreed and conspired

with one another and together to falsely count and

report the results of said election; and pursuant to

the said unlawful agreement and conspiracy did

falsely and fraudulently count and report the re-
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suits of the count of said ballots and did thereby

unlawfully deprive and defraud the plaintiff of said

office of Supreme President of said corporation and

society and that in order to conceal said fraud from

persons present the said Francisco Cardenas, acting

at the direction of the said C. B. Sedillo, defendant

herein did immediately thereafter conceal or de-

stroy the said ballots.

V.

That pursuant to Section 28-302, A.C.A. 1939,

plaintiff has heretofore requested the County At-

torney of Maricopa County, State of Arizona, to

bring an action of Quo Warranto against the said

C. B. Sedillo upon the ground that the said C. B.

Sedillo has unlawfully usurped, intruded into and

purported to exercise in Maricopa County, Arizona,

a franchise, namely, the office of Supreme President

of Alianza Hispano-Americana ; that the said County

Attorney has refused and declined to institute or

prosecute said action in the name of the State of

Arizona, or otherwise.

VI.

That pursuant to Section 28-303, A.C.A. 1939,

Plaintiff has heretofore applied to this court and

has been granted leave to institute and maintain

this action in his own name, and pursuant to such

leave the same is hereby presented and filed.

VII.

Plaintiff alleges that as a direct and proximate

consequence of the matters and things hereinabove
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alleged it has been necessary that he employ attor-

neys ; that he has been required to lay out expenses

of this litigation; that he has been deprived of the

privileges, emoluments and remuneration of the

said office all to his damage in the sum of Five

Thousand ($5000.00) Dollars.

Wherefore, plaintiff praj^s judgment as follows:

(1) That it be ordered directing the issuance of

a Writ of Quo Warranto to the defendant C. B.

Sedillo, directing him to appear before this Court

on a day certain, then and there to show by what

right he presumes to occupy the position of Su-

preme President of Alianza Hispano-Americana,

an incorporated fraternal benefit society.

(2) That is be adjudged that the said defendant

has been and now is guilty of intruding into and

unlawfully usurping the office of Supreme Presi-

dent of the said fraternal benefit society and the

rights, privileges, emoluments and remuneration of

said office, and that he be ordered ousted from the

said office and required to surrender all records,

property and emblems thereof:

(3) That is be adjudged that Plaintiff is the duly

elected Supreme President of said fraternal benefit

society and entitled to said office together with all

the rights, privileges, emolmnents and remuneration

thereof

;

(4) That Plaintiff have and recover of and from
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the Defendant judgment for damages in the sum of

Five Thousand ($5000.00) Dollars; costs of suit and

such other and further relief as to the court may
appear just and lawful in the premises.

DARRELL R. PARKER,
Attorney for Plaintiff.

Admitted in evidence March 12, 1952.

[Endorsed] : Filed March 26, 1952.

In the United States District Court for the

District of Arizona

CLERK'S CERTIFICATE TO RECORD
ON APPEAL

United States of America,

District of Arizona—ss.

I, William H. Loveless, Clerk of the United

States District Court for the District of Arizona,

do hereby certify that I am the custodian of the

records, papers and files of the said Court, includ-

ing the records, papers and files in the case of

Alianza Hispano-Americana, a Fraternal Benefit

Corporation, Plaintiff, vs. C. B. Sedillo, Celina

Osuna and Hartford Accident and Indemnity Com-

pany, a corporation, Defendants, numbered Civ-614

Tucson, on the docket of said Court.

I further certify that the attached and foregoing

original dociunents bearing the endorsements of
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filing thereon are the original documents filed in

said case in my office in the city of Tucson, State

and District aforesaid.

I further certify that said original documents

constitute the entire record on appeal in said case

as designated in the Appellant's Designation of

Contents of Record on Appeal filed therein and

made a part of the record attached hereto, and the

same are as follows, to wit:

1. Petition for Removal with copies of Com-

plaint and Summons attached. Bond for Removal

and Notice of Filing thereof, filed June 4, 1951.

2. Defendants' Answer, filed February 18, 1952.

3. Defendants ' Motion to Amend Pleadings, filed

March 12, 1952.

4. Stipulation, filed March 12, 1952.

5. Memorandum of Defendants, filed March 12,

1952.

6. Plaintiff's Trial Memorandiun, filed March

12, 1952.

P' 7. Response of Defendants to Trial Memoran-

dum, filed March 13, 1952.

8. Plaintiff's Proposed Findings of Pact and

Conclusions of Law, filed April 29, 1952.

9. Judgment of dismissal as to all defendants

(being the same document as Defendants' Proposed

Judgment, lodged April 24, 1952), filed and docketed

May 5, 1952.
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10. Plaintiff's Objections to Proposed Findings

of Fact and Conclusions of Law, filed April 29,

1952.

11. Plaintiff ^s Objections to Defendant Hart-

ford Accident and Indemnity Company's Proposed

Form of Judgment, filed April 29, 1952.

12. Findings of Fact and Conclusions of Law
(being the same document as Defendant Hartford

Accident and Indemnity Company's Proposed

Findings of Fact and Conclusions of Law lodged

April 24, 1952), filed May 5, 1952.

13. Amended Judgment in favor of Hartford

Accident and Indemnity Company, filed and

docketed May 16, 1952.

14. Reporter's Transcript of Pre-Trial Confer-

ence.

15. Portion of Transcript of Evidence, filed

June 24, 1952.

16. Exhibits A, B, C, D, E, H, I, L and W, ad-

mitted March 12, 1952.

17. Notice of Appeal, filed June 2, 1952.

18. Bond on Appeal, filed June 2, 1952.

19. Designation of Record on Appeal, filed June

24, 1952.

20. Statement of Points, filed June 24, 1952.

21. Order Extending Time to File Record on

Appeal, filed June 25, 1952.
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Witness my hand and the seal of said Court this

7th day of August, 1952.

[Seal] WM. H. LOVELESS,
Clerk,

By /s/ CATHERINE A.

DOUGHERTY,
Chief Deputy.

[Endorsed] : No. 13481. United States Court of

Appeals for the Ninth Circuit. Alianza Hispano-

Americana, a Corporation, Appellant, vs. Hartford

Accident and Indemnity Company, a Corporation,

Appellee. Transcript of Record. Appeal from the

United States District Court for the District of

Arizona.

Filed August 11, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

in and for the Ninth Circuit

No. 13481

ALIANZA HISPANO-AMERICANA, a Fraternal

Benefit Corporation,

Plaintiff,

vs.

HARTFORD ACCIDENT AND INDEMNITY
COMPANY, a Corporation,

Defendant.

STATEMENT OF POINTS RELIED ON
ON APPEAL

The appellant states the points upon which he

intends to rely on the appeal in this action are as

follows: The Trial Court erred as a matter of law

in finding that the Defendant was entitled to judg-

ment dismissing plaintiff's complaint because:

1. The effect of a general and unqualified re-

versal of a judgment, order or decree is to nullify

it completely and to leave the case standing as if

such judgment, order or decree never had been

rendered. Where, on reversal, the Appellate Court

renders or directs final judgment, the action is

finally terminated, the merits of the cause are de-

termined, and the law involved adjudicated.

2. The primary rule is that contracts of insur-

ance, (in the case at bar, a fidelity bond) are to

be most strongly construed against the insurer and

in favor of the insured, especially where a for-



Hartford Accident & Indemnity Co., etc, 119

feiture is involved, so that indemnity will be

granted rather than denied.

3. Acceptance of Notice by the Insurer on a

fidelity insurance policy, when the notice is not

given in the form and manner prescribed in the

contract is waiver of the conditions of notice of the

contract and is sufficient notice to make the Insurer

liable on the policy.

4. If a policy of fidelity insurance provides that

notice and proof of loss are to be furnished within

a certain time, but does not expressly impose a

forfeiture for failure to furnish proof within the

time prescribed and does provide a forfeiture for

failure to comply with other provisions, an action

may be maintained although notice or proofs are

not furnished within the time specified.

5. ''Knowledge" as used in a fidelity bond con-

tract must be construed by considering all aspects

of the case and only "actual knowledge" of the

dishonest act or loss will require the insured to act.

Date 9/3/52.

ESTRADA AND MARQUEZ,
Attorneys for Appellant,

By /s/ ALFRED C. MARQUEZ.

[Endorsed] : Filed September 5, 1952.
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JURISDICTIONAL FACTS.

This case was originally filed by appellant herein

in Pima County Superior Court in Tucson, Arizona,

against appellee herein, Hartford Accident and In-

demnity Company and C. B. Sedillo and Celina

Osuna. (Tr. of Rec. pp. 9, 11, 12.) Defendant Hart-

ford Accident and Indemnity Company filed a peti-

tion for removal of the cause to the United States

District Court at Tucson, Arizona. (Tr. of Rec.

pp. 3, 9.)

The petition for removal was based on the fact that

none of the defendants were citizens of Arizona and



that the amount in controversy exceeded $3,000.00, ex-

clusive of interest and costs. (Tr. of Rec. pp. 6, 9.)

(28 U.S.C.A. Sec. 1332 and 28 U.S.C.A. Sec. 1441.)

While the complaint alleged that Sedillo and Osuna

were residents of Arizona, the e\T.dence as presented

showed that these two individuals were not residents

of Arizona and the District Court held this to be so.

Appellant herein, Alianza Hispano Americana is an

Arizona Corporation (Tr. of Rec. pp. 5, 9), and ap-

pellee herein a Connecticut corporation. (Tr. of Rec.

pp. 4, 9.) The action as originally filed was for $23,-

247.21, later reduced by stipulation of counsel to

$14,420.00.

This appeal is based on 28 U.S.C.A. Sec. 1291, which

reads as follows:

''The Court of Appeals shall have jurisdiction of

appeals from all final decisions of the District

Courts of the United States, the District Court

for the Territory of Alaska, the United States

District Court for the District of the Canal Zone,

the District Court of Gruam, and the District

Court of the Virgin Islands, except where a di-

rect review may be had in the Supreme Court.

(As amended October 31, 1951, C. 655, Sec. 48, 65

Stat. 726.)"

STATEMENT OF CASE.

This is an action on a fidelity bond covering the

president and secretary-treasurer of a Fraternal Ben-

efit Society (Appellant herein). The bond required

"notice" to the insurer within 15 days after discovery



of the fraud, and itemized proofs of loss within four

months thereafter.

Plaintiff corporation, The Alianza Hispano Ameri-

cana, is a Fraternal Benefit Society founded in 1894

and operating in California, Arizona, New Mexico,

Texas, and Colorado. The main offices and Supreme
Lodge are located in the Alianza Building, Tucson,

Arizona. The Society operates on the Lodge System,

very similar to the Woodmen of the World and other

Fraternal Societies. On August 20, 1948, at the

regular quadrennial convention for election of the So-

ciety's officers, C. B. Sedillo and Greg Garcia were

the candidates for office of president of the Society,

all elected officers holding office for four years. C. B.

Sedillo was the incumbent, having held the presi-

dency for the last four years. After the casting and

during the counting of the ballots to determine the

duly elected president of the Society there ensued a

melee, literally speaking, which resulted in the loss

of the ballots, the calling of the law enforcement

officers to restore peace, and the walkout of Greg

Garcia and all the delegates supporting him at the

convention. The convention continued without them

with C. B. Sedillo being declared the duly elected

president of the society. Garcia instituted quo war-

ranto proceeding in the Superior Court of Pima

County challenging the legality of Sedillo 's election.

Garcia charged Sedillo with having gained the presi-

dency through fraudulent means. The trial Court

ruled that Sedillo had been properly elected and was

legally occupying the presidency of the Society. This
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ruling was appealed by Garcia and the Supreme

Court reversed the lower Court's findings. The Su-

preme Court held ''That the Appellee has been and

now is guilty of intruding into and imlawfully usurp-

ing the office of Supreme President of the said Fra-

ternal Benefit Society and the rights, privileges,

emoluments and remuneration of said office" and

"that it is adjudged that Appellant (Garcia) was

duly elected Supreme President of said Fraternal

Society and is entitled to said office, together with all

the rights, emolmnents and remuneration thereof."

Garcia v. Sedillo, 70 Arizona 192, 218 P. (2d) 727.

These legal proceedings began with the filing of the

suit by Greg Garcia in Superior Court shortly after

the convention in August 1948, and ended with the

mandate of the Supreme Court of Arizona in 1951

restoring Garcia as president of the Society. During

this entire period, September 1, 1948 to June 1, 1950,

a blanket fidelity bond issued by the appellee herein

was in effect. (Tr. p. 30, Finding of Fact No. 10.)

Cedillo assumed office for his alleged term of presi-

dent on September 1, 1948. On September 13, 1948,

Garcia wrote a letter to the appellee herein, Hartford

Accident and Indemnity Company at its San Fran-

cisco Office. (Tr. p. 100.) In the letter Garcia en-

closed copies of letters written by him to C. B.

Sedillo and Celina Osuna, secretary-treasurer of the

society, and a copy of the complaint as filed by him in

the Superior Court. Garcia in effect told the defend-

ant Hartford Accident and Indemnity Company that



Sedillo was usurping the office of president of the So-

ciety and that if any illegal expenditures were made
by him or Celina Osuna, the secretary-treasurer of

the Society, the appellee would be looked to for in-

demnity. This letter was received by the San Fran-

cisco office on September 14, 1948. (Tr. p. 102.)

Garcia 's letter was acknowledged by Wilson E. Tay-

lor, attorney for the defendant Hartford Accident

and Indemnity Company on September 17, 1948. (Tr.

p. 99.) Mr. Taylor in essence said he did not believe

the bond covered the president of the Society and

that the bond covered only fraudulent or dishonest

acts committed by the parties covered by it. He added

that ^'tve have sent copies of all your correspondence,

'both to our Phoenix and to our Tucson Office, and we

have no doubt but that our Phoenix representative will

contact you about this matter". It should be noted

that this action was originally filed against Sedillo,

Celina Osima, the secretary-treasurer who along with

Sedillo signed all checks for the alleged illegal expen-

ditures (Tr. p. 29, Finding of Fact No. 5), and the

appellee herein, Hartford Accident and Indemnity

Company. It should be further noted that the amount

originally sued for totaled $23,247.21. (Tr. p. 15, Com-

plaint.) By stipulation the amount in controversy

was reduced to the salary paid Sedillo from Septem-

ber 1, 1948 to June 1, 1951, totaling $14,420. (Tr.

pp. 23-25.)

The Fidelity bond had a provision for notice and

proof of loss, as follows

:



''Notice and Proof of Loss'\

''5. That the Insured shall, at the earliest

practicable moment and at all events not later

than fifteen (15) days after discovery of any
fraudulent or dishonest act on the part of any
Employee by the Insured, or, if the Insured be

a copartnership, by any partner thereof, or, if

the Insured be a corporation by any officer

thereof not in collusion with such employee, no-

tify the imderwriter thereof by telegram or reg-

istered letter addressed and sent to it at its home
office in the City of Hartford, Connecticut, and
within four (4) months after such discovery shall

file with the Underwriter affirmative proof of

loss, itemized and duly sworn to, and shall upon
request make available for investigation by the

Underwriter all books and other records relating

to the claim."

On June 1, 1950, Garcia assumed the office of pres-

ident of the plaintiff Society under the mandate of

the Supreme Court of the State of Arizona. An audit

of the Society's books was immediately ordered and

completed sometime in January, 1951. The Arizona

Corporation Commission made the audit with the

states of New Mexico and Colorado represented. (Tr.

p. 51.) The plaintiff Corporation received the audit

report on or about the 14th day of February 1951. On
March 6, 1951, a claim, itemized and totalling $23,-

247.21 was filed with the appellee, Hartford Acci-

dent and Indemnity Com^Dany. (Exh. H, Tr. p. 91.)

This amount included the salary paid Sedillo during

this period, totaling $14,420.00. (Tr. p. 95.) Petty

cash drawn by Sedillo and unaccounted for between



September 1, 1948 and May 22, 1950, totaling

$2,871.17 (Tr. p. 93) ; funds of plaintiff abstracted

and appropriated by C. B. Sedillo and Celina Osuna

and paid out by the defendant C. B. Sedillo with the

aid and assistance of the defendant Celina Osuna for

the purpose of financing, paying attorneys fees and

other expenses of the private litigation of C. B. Se-

dillo totaling $5,956.04 (Tr. p. 94.) Upon refusal

of the appellee Hartford Accident and Indemnity

Company to pay the claim, this action was filed in

Pima County Superior Court by the appellant. Upon
petition for removal by defendants, this action was

removed to the United States District Court. Upon
the Court hearing the evidence, the Honorable Claude

McColloch presiding, the Court held that the appellee

Hardford Accident and Indemnity Company was en-

titled to judgment dismissing the complaint. The

Court had no jurisdiction of Sedillo and Celina Osima

to issue judgment, they having moved from the state

and not having been served other than by registered

mail. It is from the judgment of the District Court

dismissing plaintiff's complaint and giving judgment

for the appellee that this appeal is taken. The ques-

tions involved are in the opinion of the appellant,

strictly questions of law. They are:

(1) What was the effect of the reversal of

judgment of the lower Court by the Arizona Su-

preme Court which reversal ruled that Sedillo

was a usurper of the office of president of the

Alianza Hispano Americana and does the bond

cover this situation?
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(2) Did the letter written by Garcia to the

appellee's San Francisco office on September 13,

1948 and acknowledged by appellee's attorney

constitute sufficient ''notice" to the appellee

herein ?

(3) Was the appellant Corporation, due to

the circumstances, legally excused from comply-

ing with the requirement of filing an itemized

claim within 4 months after notice to the appellee

as provided by the bond?

SPECIFICATION OF ERRORS.

I.

THE TRIAL COURT ERRED AS A MATTER OF LAW IN FINDING
THAT THE APPELLANT FAILED TO COMPLY WITH THE
PROVISIONS CONCERNING NOTICE AND PROOF OF LOSS
AND THAT THEREFORE THE APPELLEE WAS ENTITLED
TO JUDGMENT.

It is appellant's contention that notice was given

within the provisions of the bond; that the provision

concerning an itemized claim was not complied with

due to the acts of the employee bonded by appellee's

bond, C. B. Sedillo, therefore failure to file an item-

ized claim within four months after notice does not

bar recovery on the bond.



ARGUMENT OF CASE.

PROPOSITION OF LAW NO. I.

THE EPPECT OP A GENERAL AND UNQUALIFIED REVERSAL
OF A JUDGMENT, ORDER OR DECREE IS TO NULLIFY IT
COMPLETELY AND TO LEAVE THE CASE STANDING AS IF
SUCH JUDGMENT, ORDER OR DECREE NEVER HAD BEEN
RENDERED. WHERE, ON REVERSAL, THE APPELLATE
COURT RENDERS OR DIRECTS FINAL JUDGMENT, THE
ACTION IS FINALLY TERMINATED, THE MERITS OF THE
CAUSE ARE DETERMINED, AND THE LAW INVOLVED IS

ADJUDICATED.

5 CJ.S., Sec. 1950, P. 1476-7.

The lower Court did not specifically hold that the

bond did or did not cover the situation as presented

herein. Because of the use of the words ^'de facto

president" by the lower Court in conclusion of law

No. 3 (Tr. pp. 31-32) counsel are submitting under

this proposition the authorities and argument that

Sedillo was not a de facto officer, therefore all sal-

aries paid him were illegally received, and that the

effect of the Supreme Court's final decision was to

make Sedillo a usurper from the time he assumed of-

fice on September 1, 1948.

The conclusions of law leave no doubt that the

decision was based on failure to comply with provi-

sions of "notice and claim" in the bond.

Quo warranto.

People ex rel. Beach v. Chew, 187 P. 513, 68 Colo.

158, was an action of quo warranto to oust the re-

spondent from the position of division engineer. Re-

spondent's demurrer was sustained and on appeal

this action of the trial Court was reversed. During
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the appeal the Civil Service Amendment to the Colo-

rado Constitution was passed, providing among other

things that all persons holding positions at the ef-

fective date of the amendment were entitled to retain

such positions until removed in accordance with the

civil service laws. After the amendment the case

came to trial in the Court below and judgment was

rendered in favor of respondent. This judgment was

appealed and when the case came again before the

Supreme Court of Colorado, the respondent con-

tended that he was holding the office of division en-

gineer in at least a de facto capacity at the effective

date of the amendment and that he was blanketed into

the civil service. However, the Court took a differ-

ent view, saying (p. 514) :

''In effect, our reversal of the former judg-

ment determined that respondent was holding the

position wrongfully and unlawfully from the be-

ginning of the relator's term."

Cases supporting the rule generally.

Ferran v. Miilcrevy (App.), 48 P. (2d) 984;

Sichterman v. R. M. HolUngshead Co, (App.),

4 P. (2d) 181;

Lapique v. Plummer (App.), 195 P. 293;

Schleier v. Bonella, 237 P. 1113, 77 Colo. 603

;

Western Shade Cloth Co. v. Industrial Com-

mission, 156 N.E. 796, 235 111. 570;

Sleeper v. Killion, 164 N.W. 241, 182 la. 245;

Anderson v. Border, 285 P. 174, 87 Mont. 4;

Wehh Furniture Co. v. Everett, 141 So. 115,

105 Fla. 292:
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Wallace v. Dockery (Tex. Civ. App.), 284 S.W.

258;

Gourley v. Jackson, 285 P. 84, 142 Okla. 74;

State ex rel. Brown v. McDonnell (Mo. App.),

380 S.W. 66;

Van Abel v. Wemmering, 153 N.W. 911, 36

S.D. 31.

Restitution.

'^The reversal of a judgment or decree gives

rise to a right to have restitution made of money
or property which was taken in the enforcement

thereof, which restitution may he enforced by the

lower Court without express mandate to that

effect/'

5 C.J.S., Sec. 1980, p. 1542.

'*The right of restitution may be enforced by

proper order of the Appellate Court, summary
proceediyigs in the lotver Court in the same cause,

or by an independent action or suit.''

5 GJ.S., Sec. 1985, p. 1545.

<(¥: •Jfr * The burden of proof is on the person

having the money or property in question to show

his right to retain it, by material and competent

evidence."

5 C.J.S., Sec. 1985, p. 1546.

Ca/mpbell v. Kaufman Milling Co., 105 'S.W.

286, 127 Mo. App. 287;

Coon V. O'Brien, 186 N.W. 340, 107 Neb. 427.
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Misappropriation or wrongful abstraction fraud or dishonest.

Pacific Coast Adjustment Bureau v. Indemnity

Insurance Co. of North America (Cal. App.),

2 P. (2(i) 218.

Based upon the familiar principle that a usurper

can acquire no rights by means of his unlawful acts,

C. B. Sedillo was wholly without right to the salary

of the office that he was claiming during the period

when the case was on appeal to the Supreme Court.

Due to the fact that the Supreme Court reversed the

judgment of the lower Court and ordered entry of a

judgment in favor of Garcia and determining that

Sedillo was a usurper all monies paid Sedillo in

the form of salary were wrongfully abstracted.

Fidelity bonds written and issued by a compen-

sated surety who is engaged in that business are

ordinarily construed according to the rules appli-

cable to insurance policies. In other words, such

bonds are construed in favor of the liability of the

insurer for the act or default in question.

8 Am. Jur., Sec. 37, page 723;

50 Am. Jur., Sec. 325, page 1118.

A bond insuring against "fraud or dishonesty" is

held to extend beyond acts which are criminal and

the words are to be given a broad significance.

Citizens Trust d Guaranty Co. v. Globe & R. F.

Ins. Co. (CCA. 4th), 229 F. 326.

The term ''wrongful abstraction" has been defined

as an unauthorized and illegal taking or withdraw-

ing of funds from the possession and control of the
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employer and the appropriation of such funds to the

benefit of the taker. Where the terms "misappropri-

ation of funds" and '^wrongful abstraction" are used

together it is not necessary to establish liability that

the evidence show acts amounting to a criminal of-

fense. It is not even necessary that the taking of the

funds be done in bad faith, although innocent mistake

or neglect is said to be outside the scope of the under-

taking of the surety.

50 Am. Jur., Sec. 336, pages 1126-7.

To the same effect see annotations:

43 A.L.B. 9S9;

46 A.L.R. 976

62 A.L.B. 420

77 A.r.J?. 867

98 A.L.R. 1274.

Los Angeles Athletic Cliib v. U. S. F. & G. Co., 41

Cal. App. 439, 183 Pac. 174. Court held that proof

that a club manager had numerous drinks and cigars

from the club bar without paying for them was suffi-

cient to charge the surety for loss due to his dis-

honesty.

Garcia v. Sedillo, 218 P. (2d) 721, p. 727.

*'It is adjudged that the Appellee has been and

now is guilty of intruding into and unlawfully

usurping the office of Supreme President of said

Fraternal Benefit Society, and the rights, privi-

leges, emoluments and remuneration of said of-

fice, * * *"

By a mandate of the Supreme Court of Arizona

(Tr. p. 96), Sedillo was ousted from office of presi-
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dent of the appellant Society. The effect of such a

ruling was to nullify any rulings of the lower Court

and in effect make Sedillo an intruder and trespasser

into the office of president.

The bond issued by the appellee herein contained

the following provision (Exhibit A, Tr. pp. 9, 71) :

'' Hartford Accident and Indemnity Company,
* * * in consideration of an annual premiiun,

hereby agrees to indemnify Alianza Hispano
Americana of Tucson, Arizona, against any loss

of money or other property real or personal, * * *

through larceny, theft, embezzlement, forgery,

misappropriation, wrongful abstraction, wilful

misapplication, or other fraudulent or dishonest

act or acts committed by any one or more of the

Employees as defined in paragraph 2, * * *."

''Wrongful abstraction" is defined in Words and

Phrases, Perm. Edit. Vol. 45, page 627 as follows:

"To render surety liable on bond to indemnify

bank against loss by embezzlement, wrongful ab-

straction, or willful misapplication of funds or

securities by employee, latter need not have de-

rived any personal profit or advantage, and it is

immaterial just what culpable act constitutes

breach of his duty; 'wrongful abstraction' means

unauthorized and illegal taking or withdrawing

of funds or securities from bank's possession and

control and appropriation thereof to benefit the

taker or another with the taker's knowledge and

consent and 'willful misapplication' a mllful im-

authorized and illegal application thereof to use

and benefit of person making application or

another with former's knowledge and consent."
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17 Words and Phrases, Perm. Edit., page 622,

reads

:

''Fraudulent or dishonest 'acts' involving bad
faith, willfulness, breach of honesty, want of in-

tegrity, or moral turpitude affecting official fidel-

ity or moral character of employee, and act may
or may not amount to crime. '

'

As seen from the prior cases cited herein defining

the words used in the bond, and in view of the ruling

of the Supreme Court of Arizona that Sedillo was

^^unlaivfully usurping the office of Supreme Pres-

ident of said fraternal benefit society, and the rights,

privileges, emoluments and remuneration of said of-

fice," (emphasis supplied), it is clear that if the other

provisions of the bond are met, then the bond covers

this situation as presented herein.

PROPOSITION OF LAW NO. II.

ACCEPTANCE OF NOTICE BY THE INSURER ON A FIDELITY
INSURANCE POLICY, WHEN THE NOTICE IS NOT GIVEN IN
THE FORM AND MANNER PRESCRIBED IN THE CONTRACT
IS A WAIVER OF THE CONDITIONS OF NOTICE OF THE
CONTRACT AND IS SUFFICIENT NOTICE TO MAKE THE
INSURER LIABLE ON THE BOND. UNDER SOME CIRCUM-
STANCES, FAILURE OF THE INSURED TO FILE AN ITEM-

IZED CLAIM WITHIN THE TIME PROVISIONS OF THE
BOND, WILL NOT EFFECT A FORFEITURE ON THE BOND.

Although a bond may require notice of loss in a

certain form or manner and to a certain office, the

Courts have consistently upheld the sufficiency of the

notice, when the company received actual notice or

acted upon it as given.
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In Fitchhurg Saving Bank v. Massachusetts Bond-

ing and Ins. Co. (1931), 274 Mass. 135, 174 N.E. 324,

74 A.L.R. 274, notice to the surety of a loss by ordi-

nary mail was held sufficient although the bond re-

quired notice by registered mail or telegram, where

the surety made no complaint as to the form of

notice.

Although the factual situations differ in most cases

considering the sufficiency of notice, the sufficiency of

the notice given has been generally upheld. (Annot.

23 A.L.R. 2nd 1065 at 1091.)

In Crystal Ice. Co. v. United Surety Co. (1909), 159

Mich 102, 123 N.W. 619, the bond required notice to

be sent to the company by registered mail. Oral no-

tice to the State agent of the Surety Company was

held to be sufficient, the State agent having written

to the company and received a reply that the com-

pany would await further information. In so holding

the Court said that the Surety Company had notice

of such loss through its State agent; that said rep-

resentative was a general agent as defined in insur-

ance law; and that the same rule should apply with

respect to fidelity insurance as in other insurance, to

the effect that notice to the general agent is notice

to the company. The Court further pointed out that

the State agent led the insured to believe that notice

to him was sufficient.

In the case at bar the notice and proof of loss clause

required notice to the ''* * * underwriter thereof by

telegram or registered letter addressed and sent to
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it at its home office in the City of Hartford, Con-

necticut, and ^vithin four (4) months after such dis-

covery shall file with the Underwriter affirmative

proof of loss, itemized and duly sworn to, and shall

upon request make available for investigation by the

Underwriter all books and other records relating to

the claim." (Tr. p. 76.) Garcia 's letter to the appel-

lee's San Francisco office was written on September

13, 1948, thirteen days after Sedillo illegally assumed

office. A more succinct explanation of the conditions

existing at that time could hardly have been given.

(Tr. pp. 100-114.) Grarcia's letter contained a copy

of the letters written by himself to Sedillo and Osuna,

and a copy of the complaint filed in Court against

Sedillo. The letter further advised the Underwriter

that the Society would look to them for indemnity for

any illegal expenditures made by Sedillo and Osuna

and that upon his (Garcia 's) entry into the Society

a complete audit of the Society's books would be

ordered. This letter was within the fifteen day period

requirement of the bond for ''notice'^ having been

received by the appellee's San Francisco office on

September 14, 1948. (Tr. pp. 99-102.) Appellee's

attorney acknowledged the letter saying that ^'We

have sent copies of all your correspondence both to

our Phoenix and to our Tucson office, and we have

no doubt but that our Phoenix representative will

contact you immediately." (Tr. p. 100.) Appellee's

attorney did not mention that the notice given did

not comply with the bond requirements; on the con-

trary, Mr. Taylor, appellee's attorney displayed ap-



/

18

parent knowledge of the provisions of the bond, saying

that the president was not covered and that the bond

did not cover faithful performance of duties by an

employee. The record fails to show any further at-

tempt by the appellant to give notice to the Under-

writer after this letter through any of its officers or

agents, until an itemized claim was filed on March 6,

1951 with the appellee. (Tr. p. 91.) The testimony

and evidence show that Garcia assumed office on June

1, 1950 (Tr. p. 29) ; that upon his assuming the presi-

dency, a complete audit of the books of the Society

was ordered (Tr. p. 51) ; that this audit took approxi-

mately from September, 1950, to January 15, 1951;

and that appellant Society did not get the final audit

report until February 14, 1951. (Tr. pp. 51-52.) This

audit was made by the Corporation Commission of

Arizona with the State of New Mexico and Colorado

represented. From these uncontroverted facts it is

obvious that an itemized claim could not have been

submitted within four months of Garcia 's letter to

appellee. It was not until almost twenty months later

that Sedillo was ousted from the presidency by the

Supreme Court mandate. To permit a forfeiture on

the bond herein for failure of the appellant Society

to file a claim within four months after notice of loss

when the very man who took the money illegally was

in control of the Society and prevented any further

action on the bond is a great injustice. A corporation

is a legal entity but it can only act and speak through

its officers and agents. It might be argued that an

itemized claim should have been filed for Sedillo 's
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salary immediately upon Garcia 's entry into office.

It should be noticed that (as previously pointed out)

this action as originally filed was for the sum of

$23,247.21, and that by stipulation of counsel was

reduced to the salary only. (Tr. p. 23.) The audit

was necessary to get a complete picture of all the

illegal expenditures made by Sedillo and Osuna.

Concerning failure to file itemized proof of loss within the re-

quirement of the bond.

45 Corpus Juris Secundum^ p. 1329, Sec. 1092 reads

:

'^ Fidelity policies or bonds usually require the

insured to file a claim or proofs of loss with full

particulars immediately or as soon as practicable

after giving notice of a default or loss, or within

a prescribed time. In the absence of a statute

to the contrary, such provisions are valid and
reasonable although they will be strictly construed

against the insurer. Failure to furnish proof of

loss within the prescribed time may be excused

under some circumstances."

PROPOSITION OF LAW NO. III.

CONTRACTS OF INSURANCE ARE TO BE CONSTRUED MOST
STRONGLY AGAINST THE INSURER AND IN FAVOR OF THE
INSURED, ESPECIALLY WHERE A FORFEITURE IS IN-

VOLVED. (50 AM. JUR. 1118, SEC. 325.)

In the case at bar the facts are not disputed. The

final finding depends on questions of law. Garcia gave

notice to the appellee thirteen days after Sedillo

illegally took office and began drawing a salary. The

itemized proof of loss was not filed within four (4)
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months after notice due to the circumstances beyond

the control of the appellant and caused by the indi-

vidual covered by the fidelity bond.

The purpose in requiring notice and proof within

certain periods is to protect the Underwriter against

further loss. In the case at bar there is no claim that

the appellee suffered loss because of appellant's fail-

ure to file itemized proof of loss. Appellant respect-

fully submits that the bond as issued by the Under-

writer, appellee herein, covers the situation presented

herein ; that notice was given within the requirements

of the bond and that the appellee had actual notice;

that itemized proof of loss was not filed within the

required time through the fault of Sedillo, the person

covered by the bond, and that this Court should re-

verse the judgment of the lower Court and give judg-

ment for the appellant herein in the amount of

$14,420.00 plus Court costs.

Dated, Tucson, Arizona,

December 17, 1952.

Respectfully submitted,

Estrada and Marquez,

Alfred C. Marquez,

Ralph Estrada,

Attorneys for Appellant.



No. 13,481

United States Court of Appeals

For the Ninth Circuit

Alianza Hispano-Americana

(a corporation),

vs.

Appellant,

Haetford Accident ant> Indemnity Company

(a corporation),

Appellee.

Appeal from the United States District Court

for the District of Arizona.

APPELLEE'S BRIEF.

FiCKETT & DUNIPACE,
Suite 1, 80 N. Church Street, P. O. Box 2568, Tucson, Arizona,

Attorneys for Appellee.

Pbbnatj-Walsh Pbintino Co., San Feanoisoo



!



Subject Index

Page

Statement of case 1

Argument of appellee 4

Appellee 's propositions of law 4

Appellee 's Proposition of Law No. 1 4

An appeal should be dismissed where the rules are not

substantially complied with 4

Appellee 's Proposition of Law No. 2 5

Where questions on appeal turned upon sufficiency of

evidence to support findings, appellant can only have

questions reviewed where a complete statement of the

evidence on which the findings are based is before the

court 5

Argument on appellant 's propositions of law 5

''Restitution" 8

"Misappropriation or wrongful abstraction, fraud or

dishonest " 9

Conclusion 16



Table of Authorities Cited

Cases Pages

California Savings Bank v. American Surety Co. (C. C.

Cal.), 87 Fed. 118 14

Fidelity & Deposit Co. of Marj^and v. United States

Fidelity & Guaranty Co. (Okla.), 64 P. (2d) 673 14

Fitchburg Savings Bank v. Massachusetts Bonding and Ins.

Co. (1931), 274 Mass. 135, 174 N.E. 324, 74 A.L.R. 274 12

Garcia v. Sedillo, 70 Ariz. 192, 218 P. (2d) 721 7

In re Bernard (CCA. 2d), 87 Fed. (2d) 705 10

In re Hammond (D.C N.Y.), 22 F. Supp. 192 10

Juliani v. Darrow, 58 Ariz. 296, 119 P. (2d) 565 8

Kennedy v. United States (9th C C), 115 Fed. (2d) 624 12

Laubenheimer v. Factor (CCA. 7th), 61 Fed. (2d) 626 7

Mortgage Brokerage Co. v. Mills (Colo.), 67 P. (2d) 68.. 10

Pacific Coast Adjustment Bureau v. Indemnity Insurance

Co. of North America (Cal. App.), 2 P. (2d) 218 9

Rogers v. Frohmiller, 59 Ariz. 513, 130 P. (2d) 271 8

State V. Huller, 168 P. 528, 23 N.M. 306, 1 A.L.R. 170. .. . 7

State V. Moore, 49 Ariz. 51, 64 P. (2d) 809 7, 8

United States v. Foster (CCA. 9th), 123 Fed. (2d) 32... 5

U. S. ex rel. Doss v. Lindsley, 148 Fed. (2d) 22, 158

A.L.R. 525, certiorari denied 65 S. Ct. 1195, 325 U.S.

858, 89 L. Ed. 1978 8

United States Shipping Board Merchant Fleet Corp. v.

Aetna Casualty & Surety Co., 68 App. D.C. 366, 98 F.

(2d) 238 14

Western National Insurance Co. v. LeClare (CCA. 9th),

163 Fed. (2d) 338 6,8,9

Zander v. Lutheran Brotherhood of Minneapolis, Minnesota

(CCA. 8th), 137 Fed. (2d) 17 5



Table of Authorities Cited iii

Rules

Federal Rules of Civil Procedure: Pages

Rule 9(c) 11

Rule 20(d) 4

Texts

20 Am. Jur. 62, Notes 8 and 9 7

44 Am. Jur. See. 35, p. 110 7

50 Am. Jur. 1118, Sec. 325 15, 16

50 Am. Jur., Sec. 335, p. 1126 10

23 A.L.R. (2d) 1071 14

23 A.L.R. (2d) 1091 12

93 A.L.R. 273 7

1 Barron & Holtzoff on Federal Practice and Procedure,

Sec. 138, p. 250, Note 32 11

Note 63 11

Rule 9(c), pages 551-552 11

3 Barron & Holtzoff on Federal Practice and Procedure,

p. 393, Note 13 5

5 C.J.S., Sec. 1980, p. 1542 8

45 C.J.S., Sec. 802, pp. 853-854 10





No. 13,481

United States Court of Appeals

For the Ninth Circuit

Alia^za Hispano-Americana

(a corporation),
Appellant,

vs.

Hartford Accident and Indemnity Company

(a corporation),

Appellee.

Appeal from the United States District Court

for the District of Arizona.

APPELLEE'S BRIEF.

STATEMENT OF CASE.

There are some important, undisputed facts in the

case which were not included in appellant's state-

ment of case and which appellee now calls to the

Court's attention.

The fidelity bond (Tr. 72) by its specific provi-

sions, only covered loss '' through larceny, theft, em-

bezzlement, forgery, misappropriation, wrongful ab-

straction, wilful misapplication, or other fraudulent

or dishonest act or acts committed by any one or more

of the Employees as defined in paragraph 2,
* * * n



(Tr. 72.) The bond also expressly provided: ''This

bond is executed and accepted subject to the condi-

tions hereinafter set forth which conditions shall be

conditions precedent to recovery under this bond.''

(Tr. 72.)

On pages 4 and 5 of appellant's brief, reference is

made to a letter written by Garcia to appellee

September, 1948. (Ex. W, Tr. 100-102.) Said lettei

did not claim any liability against appellee for any'

salary paid or to be paid to Sedillo. It was not even

mentioned. The entire letter referred only to the

expenditure by Sedillo of Society money for defense

of the quo tvarranto action then pending.

Under the fidelity bond in existence in September

1948, when Exhibit W was written, the president of

the Society was not covered. The president of the

Society was specifically excluded from coverage imder

the bond from October 22, 1947 to February 28, 1949.

(Exs. D & E, Tr. 89-90.)

In appellee's reply to Garcia, in response to said

Exhibit W, appellee informed Garcia that the presi-

dent was not covered by the provisions of the bond.

(Tr. 99-100.)

In its answer, appellee alleged "the plaintiff had

full knowledge of all the expenditures referred to in

plaintiffs' complaint at the time that each and every

one of said expenditures was made, and that there was

no secrecy of any kind in connection with any of said

expenditures, and they v/ere all made in the ordinary



course of business of the plaintiff, and with the full

knowledge of the plaintiff, * * *" (Tr. 18.)

The trial Court specifically found that this alle-

gation was sustained and proven by the evidence at

the trial. (Findings of Fact Nos. 5, 6, 7, 8 and 9, Tr.

29-30, and Conclusion of Law No. 3, Tr. 31.)

In connection with the court's findings in this re-

gard, the undisputed evidence shows that Ralph Es-

trada, of counsel for appellant in this case, who be-

came general manager of appellant in June, 1950

(Tr. 50), and Garcia, the president, both knew in

December 1949 that Sedillo was drawing his salary as

acting president of the appellant. (Tr. 57-58.)

Also, counsel for appellant specifically stipulated

to the correctness of the abovementioned findings and

conclusions of the Court, in these words:

*'Mr. Parker. May I say to the Court the

plaintiff corporation obviously knew the money
was being paid to Mr. Sedillo as a matter of law

all during the period. * * * But plaintiff cer-

tainly knew the salary was being paid, as a mat-

ter of fact, it was plaintiff's own salary checks

that paid Mr. Sedillo during the entire period."

(Tr. 58.)

Also, the minutes of the meeting of the executive

council of appellant, held on July 8, 1950, which was

7 months and 17 days before any claim of any kind

was filed with appellee, showed that appellant had full

knowledge of the salary pre^dously paid to Sedillo

as president, in these words:



'' 'The Supreme President,' * * * 'explained the

salary involved of fifteen thousand four hundred
dollars which the Society paid Brother Sedillo

illegally,
***'''

(Tr. 62.)

Appellant does not attack directly or by specifica-

tion of error any findings of fact or conclusion of law

of the Court.

ARGUMENT OF APPELLEE.

Appellee will first present its own affirmative propo-

sitions of law before entering into a discussion of the

various propositions advanced by appellant.

APPELLEE'S PROPOSITIONS OF LAW.

APPELLEE'S PROPOSITION OF LAW NO. 1.

AN APPEAL SHOULD BE DISMISSED WHERE THE RULES ARE
NOT SUBSTANTIALLY COMPLIED WITH.

This proposition requires no authority to support

it, as it rests largely in the discretion of the Appel-

late Court.

Rule 20(d) provides that a brief shall contain

''specification of errors relied upon, which shall be

numbered and shall set out separately and particularly

which error is intended to be urged." Appellant

wholly fails to comply with this rule, in that it does

not state with particularity any particular finding of



fact or conclusion of law made by the Court which is

claimed to be error.

APPELLEE'S PROPOSITION OF LAW NO. 2.

WHERE QUESTIONS ON APPEAL TURNED UPON SUFFICIENCY
OF EVIDENCE TO SUPPORT FINDINGS, APPELLANT CAN
ONLY HAVE QUESTIONS REVIEWED WHERE A COMPLETE
STATEMENT OF THE EVIDENCE ON WHICH THE FINDINGS
ARE BASED IS BEFORE THE COURT.

The above proposition of law was laid down in the

cases of Zander v. Lutheran Brotherhood of Minne-

apolis, Minnesota (CCA. 8th), 137 Fed. (2d) 17 and

United States v. Foster (CCA. 9th), 123 Fed. (2d)

32. The same rule is stated in Barron & Holtzoff on

Federal Practice and Procedure, Vol. 3, p. 393, Note

13.

The generalized specification of errors, set forth on

page 8 of appellant's brief, claims the Court erred in

making some finding. Appellant, in the transcript of

record, has omitted large portions of the evidence in

the cause and therefore, under the rule above stated,

the appellant is not entitled to have a review of the

question as to whether or not the finding of the lower

Court was erroneous.

ARGUMENT ON APPELLANT'S PROPOSITIONS OF LAW.

Appellant's Proposition of Law A^o. 1, which was

stated as follows:
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^^The effect of a general and unqualified re-

versal of a judgment, order or decree is to nullify

it completely and to leave the case standing as if

such judgment, order or decree never had been

rendered. Where, on reversal, the Appellate

Court renders or directs final judgment, the ac-

tion is finally terminated, the merits of the cause

are determined, and the law involved is adjudi-

cated/^

The above-stated proposition of law is correct. How-
ever, it has no application of any kind to this case.

Under this proposition of law, appellant argues that

Sedillo was not a de facto of&cer while he was serving

as president of appellant. This was not included in

the statement of points filed by appellant (Tr. 118-

119), and therefore should not now be considered by

the Court. Western National Insurance Co. v. he-

Clare (CCA. 9th), 163 Fed. (2d) 338.

However, Sedillo, during the entire time that he

occupied the position of president of the appellant,

was a de facto officer, because of the fact that he held

the office under an election giving color of title, the

color of title being clearly present under the judg-

ment of the trial Court in the quo warranto action,

and under the minutes of the 1948 Convention of

appellant, which were in evidence but which are not

included in the transcript. Appellee was not called

upon to request that the minutes be included in the

transcript, since appellant did not include in its state-

ment of points any reference, direct or indirect, bear-

ing upon the status of Sedillo as a de facto officer.



This Court takes judicial knowledge of the deci-

sions of the Supreme Court of Arizona touching any-

thing that is involved in the present action.

20 Am. Jut. 62, Notes 8 and 9

;

Lauhenheimer v. Factor (CCA. 7th), 61 Fed.

(2d) 626.

In the case of Garcia v. Sedillo, 70 Ariz. 192, 218 P.

(2d) 721, it is clearly apparent that Sedillo, during

the times involved in the present case, was serving as

president of Alianza Hispano-Americana as a de facto

officer, pursuant to a judicial determination by a

court of competent jurisdiction.

Appellant cannot recover any monies paid to said

Sedillo while he was acting as a de facto officer. On
page 273 of 93 A.L.R., the rule is stated as follows

:

'^The courts are agreed that, in the absence of

statutory permission, salary which has been paid

to a de facto public officer cannot be recovered

back by the public authorities, at least where, act-

ing in good faith, he has actually rendered the

services for which he was paid."

The principles of law applicable to a public office

are also applicable to any questions involving the

right to an office in a corporation.

44 Am. Jur. Sec. 35, p. 110

;

State V. Huller, 168 P. 528, 23 N. M. 306, 1

A.L.R. 170.

The law in Arizona clearly made Sedillo a de facto

officer during his incumbency. In the case of State v.

Moore, 49 Ariz. 51, 64 P. (2d) 809, the Supreme Court
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held that Mr. Moore was holding office under an abso-

lutely void election and that therefore he could not

under any circumstances be a de jure officer. In com-

menting on the Moore case, supra, in the later case of

Rogers v. Frohmiller, 59 Ariz. 513 on 522, 130 P. (2d)

271, the Court stated

:

' ^ Counsel for plaintiff rely greatly upon the case

of State V. Moore, 49 Ariz. 51, 64 P. 2d 809. In
that case defendant Moore clearly came within the

definition of an officer de facto/*

To the same effect, Juliani v. Barrow, 58 Ariz. 296

on 304, 119 P. (2d) 565 on 568, and TJ. S. ex rel. Doss

V. Lindsley, 148 Fed. (2d) 22, 158 A.L.R. 525, cer-

tiorari denied 65 S. Ct. 1195, 325 U.S. 858, 89 L. Ed.

1978.

"RESTITUTION."

This is argued by appellant, on page 11 of its brief.

It is a separate and distinct proposition of law but is

not set forth as such.

This has no relation to appellant's specification of

errors, and neither is it contained in the statement of

points. (Tr. 118-119.) It should therefore be ignored.

Western National Insurance Co. v. LeClare, supra.

However, appellee will briefly argue the point.

Appellant's own argument, as stated in the first

quotation from 5 C.J.S., Sec. 1980, p. 1542, refers only

to ''the restitution made of money or property which

was taken in the enforcement thereof." (Italics ours.)



Sedillo took no money from Garcia in enforcement of

the judgment which he obtained in the trial Court in

the quo ivarranto action. It is therefore obvious that

this statement of the law on restitution has no appli-

cation of any kind to this case.

The authorities cited by appellant, at the bottom

of page 11 of its brief, are obviously not in point

since the appellee herein does not have and never has

had any money or property taken from appellant in

pursuance of a judgment.

"MISAPPROPRIATION OR WRONGFUL ABSTRACTION,
FRAUD OR DISHONEST."

Here, again, appellant argues an independent prop-

osition of law which it does not number or state as

such. This legal proposition is not included in the

statement of points (Tr. 118-119), and therefore

should not be considered by the Court. Western Na-

tional Insurance Co. v. LeClare, supra. Nevertheless,

appellee will briefly argue the proposition.

Appellant cites, on page 12 of its brief, Pacific

Coast Adjustment Bureau v. Indemnity Insurance

Co. of North America (Cal. App.), 2 P. (2d) 218.

That case sets forth the rule which appellee contends

for in this case. The Court, in its opinion, after dis-

cussing the words "loss," ''wrongful abstraction,"

and ''willful misapplication," on page 219 of the opin-

ion, said: "The controlling act in all of the enumer-

ated acts set forth in the bond is fraud/' (Italics

ours.)
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This is further substantiated by another citation on

page 13 of appellant's brief, namely, 50 Am. Jur.,

Sec. 335, p. 1126, which states: ''There must be

something more than mere negligence or mistake of

judgment on the part of the employee; the loss must

he traced to his fraud or dishonest act/' (Italics

ours.) To the same effect, 45 C.J.S., Sec. 802, pp. 853-

854.

It is significant that appellant does not cite a single

authority contrary to the last quoted rule of law,

which is also supported by In re Hammond, DC
(NY) 22 F. Sup. 192 on 197, In re Bernard (CCA
2d) 87 Fed. (2d) 705 on 707, and Mortgage Broker-

age Co. V. Mills (Colo.), 67 P. (2d) 68.

The specific provisions of the fidelity bond, sued

upon in this case, are to the same effect. (Tr. 72.)

The bond, referring to "larceny, theft, embezzlement,

forgery, misappropriation, wrongful abstraction, will-

ful misapplication," adds the words, ''or other fraud-

ulent or dishonest act or acts." This very clearly

emphasizes the fact that every act for which liability

can be claimed under the bond must be based upon

fraud or dishonesty.

During all of the time that Sedillo was occupying

and performing the duties of this office, he was doing

so in the highest degree of good faith, relying upon

the solemn judgment of the Superior Court of Pima

County, Arizona. This could not be fraud or dis-

honesty by even the highest stretch of the imagination.



11

Appellant's Propositioyi of Latv No. 2, which was

stated as follows

:

'^Acceptance of notice hy the insurer on a fidel-

ity insurance policy, when the notice is not given

in the form and manner prescribed in the contract

is a tvaiver of the conditions of notice of the con-

tract and is sufficient notice to make the insurer

liable on the bond. Under some circumstances,

failure of the insured to file an itemized claim

within the time provisions of the bond, will not

effect a forfeiture on the bond."

In substance, this proposition of law argues the

doctrine of waiver. Waiver was not pleaded by the

appellant in this case. (Tr. 12-16.)

"Whether or not waiver must be pleaded is a matter

of procedure to be determined under the Federal

Rules of Civil Procedure. Barron & Holtzoff on

Federal Practice and Procedure, Vol. 1, Sec. 138, p.

250, Note 32. Under Rule 9(c), discussed in the last-

mentioned volume, on pages 551-552, appellant had

to plead either full compliance with the conditions

precedent of the fidelity bond or, as set forth in

Note 63, had to plead that the performance was

waived or excused. Appellant chose to plead strict

compliance with the terms of the fidelity bond and

chose not to plead any waiver.

Furthermore, the specification of errors appearing

on page 8 of appellant's brief states that the notice

given by appellant complied with the terms of the

bond and did not mention waiver. The trial court's

findings and conclusions did not touch waiver. In the
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various objections filed by appellant to the findings

of fact and conclusions of law of the trial court (Tr.

25-28), waiver was not mentioned. Therefore, since

the appellant did not plead waiver, and since the trial

Court was not asked for a ruling on waiver, it is too

late to ask this Appellate Court to do so. Kennedy v.

United States (9th C. C), 115 Fed. (2d) 624.

However, appellee will discuss appellant's substan-

tive argimient.

Appellant, on page 16 of its brief, cites Fitchhurg

Savings Bank v. Massachusetts Bonding and Ins. Co.

(1931), 274 Mass. 135, 174 N.E. 324, 74 A.L.R. 274.

This case suj^ports the contention of appellee herein.

The Court there held that the insurance company

had a right to rely upon the strict provisions of the

fidelity bond and sustained a directed verdict in favor

of the defendant. See particularly in this connection

pages 283 and 284 of the Court's opinion in the 74

A.L.R. citation.

The citation given by appellant on page 1091 of

23 A.L.R. (2d) is not in point, as all of the cases

refered to in said note involved entirely different

fact situations from those involved in this case.

Appellant puts great stress upon the letter from

Garcia, Ex. W. (Tr. 100-102.) This was a personal

letter from Garcia, written before the funds herein

sued for were expended. It was not in any sense of

the word a claim for loss by appellant under the

bond.
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Garcia took full control of the appellant as presi-

dent on June 1, 1950 and the Court found that within

sixty days thereafter he, as president of appellant,

had full knowledge that Sedillo had drawn his full

salary of $14,420 for the period from September 1,

1948 to June 1, 1950. (Finding of Fact No. 9, Tr. 30.)

The Court found that the appellant had knowledge at

all times from September 1, 1948 to March 6, 1951, as

to the payments of salary made to Sedillo while he was

acting as de facto president of appellant. (Conclu-

sion of Law No. 3, Tr. 31-32.) Despite this knowledge,

and all the other knowledge on the part of the appel-

lant, with which the record is replete, the appellant

did not file any claim of any kind with appellee until

in March 1951. March 1951 was several months after

the expiration of the four months period in which

the itemized claim had to be filed in order to comply

with the terms of the fidelity bond. The above findings

and conclusion are not challenged by appellant, and

are therefore conclusive in this Court.

Furthermore, as is pointed out in the letter from

Taylor, the attorney for appellee, to Garcia, in answer

to the aforesaid Exhibit W, the president of appel-

lant was not even covered by the fidelity bond at the

time Exhibit W was written. (Tr. 89.) This merely

emphasizes the complete lack of merit in the claim of

appellant that the letter. Exhibit W, constituted an

official claim under the fidelity bond.

The rule in the federal Courts, requiring substan-

tial compliance with the provisions of a fidelity bond,
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before recovery can be had thereon, and which rule

supports the judgment of the lower Court in this

case, is set forth in California Savings Bank v.

American Surety Co. (C. C. Cal.) 87 Fed. 118, and in

United States Shipping Board Merchant Fleet Corp.

V. Aetna Casualty S Surety Co., 68 App. D.C. 366,

98 F. (2d) 238, 242.

The Courts, with general uniformity, have adopted

this rule, as is pointed out by the annotation on page

1071 of 23 A.L.R. (2d) where the great abundance of

cases which support the judgment of the trial Court

in this case are set forth.

The correct rule, which was applied by the trial

Court, is succinctly set forth in one of the cases cited

in the last-mentioned annotation, the case being

Fidelity & Deposit Co. of Maryland v. United States

Fidelity & Guaranty Co. (Okla.), 64 P. (2d) 673, on

675:

"The provision in the bond here involved as to

notice is not a restriction on the right of the

obligee to maintain an action to establish any

claim, demand, or liability, but did constitute a

condition precedent, with which the obligee was
required to comply before any liability could

accrue.''

No evidence of waiver is in the record. It is inter-

esting to note that the only excuse offered by the

appellant in its brief, for its failure to comply with

the provisions of the bond, regarding the time for

filing, and the particulars of, the notice, was that
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stated in the specification of errors on page 8 of

appellant's brief, as follows: "that the provision con-

cerning an itemized claim was not complied with due

to the acts of the employee bonded by appellee's bond,

C. B. Sedillo, therefore failure to file an itemized

claim within four months after notice does not bar

recovery on the bond." There is not a scintilla of

evidence in the record to support this claim.

Sedillo severed all connection with the appellant on

June 1, 1950, pursuant to the opinion of the Su-

preme Court of Arizona. The mere fact that appel-

lant makes the last-above quoted statement as an

excuse for its failure to file its claim in the time and

manner required by the bond, shows that there is no

basis whatever for appellant's alleged claim of waiver.

Appellant's Proposition of Law No. 3, which was

stated as follows:

^^Contracts of insurance are to he construed most
strongly against the insurer and in favor of the

insured, especially where a forfeiture is involved.

(50 Am. Jur. 1118, Sec. 325.)"

Appellant cites no authority in support of the

above proposition, except the aforesaid 50 Am. Jur.

1118, Sec. 325. Said text does not even support the

proposition of law as stated. The text reads

:

"* * * Where such bonds are susceptible of two
interpretations, that construction will be adopted
which favors the liability of the insurer for the
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act or default in question.-^ But, like other con-

tracts, fidelity bonds should receive a reasonable

construction in order to carry out the presumed

intention of the parties as expressed by the lan-

guage used/"

(50 Am. Jur. p. 1118.)

The rule contended for by appellant under its prop-

osition of law Xo. 3 has no application to this case,

because there is no ambiguity in the fidelity bond. The

bond is not susceptible of two interpretations. No
ambiguity was pleaded by the appellant, and no ques-

tion of ambiguity was raised in any way at any time

at the trial. It could not be raised, because the terms

of the bond are clear and unambiguous.

CONCLUSION.

In this case appellee issued a fidelity bond, the pro-

visions of which are very clear and imambiguous.

Appellant had to comply with the terms and condi-

tions of said bond as a condition precedent to re-

covery thereon. TVaiver was neither pleaded nor

proved. The undisputed facts, as found by the Court,

were that, without any reason or excuse, appellant

wholly failed to comply ^^ith said fidelity bond in

making its alleged claim thereunder.

All monies paid by the appellant to Sedillo as de

facto president were paid by appellant and accepted

by Sedillo in the utmost honesty and good faith, in

reliance upon the judgment of the Superior Court of
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Pima County, Arizona, in the quo warranto action.

There was no element of fraud or dishonesty of any

kind which gave rise to any liability of any kind

against appellee under the fidelity bond.

We respectfully submit that the judgment of the

trial Court should be affirmed.

Dated, Tucson, Arizona,

January 12, 1953.

FiCKETT & DUNIPACE,

By Fred W. Fickett,

Attorneys for Appellee.
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No. 13,482

IN THE
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For the Ninth Circuit
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Austin F. McFee,

B: Appellant,
vs.

United States of America,

Appellee.

I

Appeal from the United States District Court for the

District of Idaho, Northern Division.

BRIEF FOR APPELLANT.

JURISDICTIONAL STATEMENT.

The defendant, Austin F. McFee, was indicted No-

vember 8, 1951, in the District Court of the United

States for the District of Idaho, Northern Division,

on two counts for wilfully and knowingly attempting

to defeat and evade a large part of the income tax

due and owing by him to the United States of Amer-

ica for the calendar year 1945 and the calendar year

1946. The indictment was drawn under Section

145(b), Internal Revenue Code, 26 U.S.C. Section

145(b) (R. 4). The jurisdiction of the District Court

is provided in Section 3231, of Title 18, U.S.C, and



the venue, by Rule 18 of the Rules of Criminal Pro-

cedure for the United States District Court, the in-

come tax returns in question having been filed at

Boise, Idaho (R. 47). On April 1, 1952, the defendant

was arraigned and entered a plea of not guilty to

both counts of the indictment, and the case was then

set for trial on April 22, 1952 (R. 37). A Motion for

Bill of Particulars and an Amended and Supple-

mental Motion for Bills of Particulars were filed

(R. 5-16). The motions were granted on April 2,

1952 (R. 17). A Bill of Particulars was furnished

on April 3, 1952 (R. 17). A Motion for Continuance

was filed on April 4, 1952 (R. 20-26). This motion

was denied by the Court on April 4, 1952 (R. 26). An
Amended Bill of Particulars was filed on April 22,

1952 (R. 27). Trial of the case on the aforesaid in-

dictment commenced on April 22, 1952 before the

Honorable Chase A. Clark, sitting with a jury at

Coeur d'Alene, Idaho (R. 42). Upon receipt of fur-

ther instructions on circumstantial evidence after 8

hours of deliberation, defendant was found guilty by

the jury on both counts, the verdict being entered on

May 1, 1952, and the judgment was filed on the same

day (R. 32). Defendant was sentenced to one year

and six months imprisonment and a fine of $7,500 on

each count, the imprisonment on the second count

being suspended and defendant placed on probation

for two years (R. 32). A Motion for Judgment of

Acquittal was filed after the plaintiff rested on April

28, 1952 (R. 28), and was denied (R. 294). A Mo-

tion for Judgment of Acquittal was also filed at the



close of all testimony on April 30, 1952 (R. 30),

and was denied (R. 411).

This case comes before this Court on appeal by the

defendant from the judgment of the District Court of

the United States for the District of Idaho, Northern

Division, upon the verdict of the jury finding him

guilty as charged in the indictment; and is brought

pursuant to the provisions of sections 1291 and 1294

of Title 28, U.S.C, Rule 37, of the Rules of Crim-

inal Procedure for the United States District Courts,

and section 3772 of Title 18, U.S.C.

STATEMENT OP THE CASE.

During the years in question (1945 and 1946) de-

fendant was engaged in business under the firm name

of North Idaho Sales Co. with headquarters at

Wallace, Idaho. He was engaged in the operation of

coin operated machines known as slot machines,

phonograph machines, pin ball machines, and vending

machines in various parts of northern Idaho, and op-

erated also three taverns known as the Foresters

Club at Lewiston, Idaho, the Foresters Club at Coeur

d'Alene, Idaho, and the Gem Club at Athol, Idaho.

The latter two taverns were sold about the middle of

the year 1945 (Exhibit 1, schedules C and E). The

defendant was also interested in two losing joint ven-

tures known as the Dan Murphy Lease and the Dan

Mac Lease. He also had income from rents, dividends

and interest (Exhibits 1 and 2).

¥



During the years 1945 and 1946 he made large ex-

penditures in excess of his currently reported net

income after taxes. The source of some of these ex-

penditures was unknown to the examining revenue

agents. They, therefore, treated the expenditures

from unknown sources as being made from current in-

come not reported on defendant's income tax returns;

and defendant was indicted and tried for failing to

include such amounts of "income" in his tax returns.

The case was tried on the theory of the prosecution

that defendant had obtained the unreported income

from the coin operated machines, primarily the slot

machines.

The questions involved and the manner in which

they arose, are as follows

:

1. The first question involved is whether the trial

Court abused its discretion in overruling the defend-

ant's motion for continuance. Defendant was ar-

raigned and pleaded not guilty April 1, 1952. Trial

was then set for April 22, 1952 (R. 37). The indict-

ment was general in its terms (R. 3-4). Pursuant to

motion and order, a Bill of Particulars was furnished

April 3, 1952 (R. 17). The latter document disclosed

to defendant for the first time, the necessity for his

examining his variously located books, records and ac-

counts back as far as, and prior to, the year 1936 and

of locating records and finding and interviewing wit-

nesses over an extended geographical area including

several States (see also R. 152, 199, 393, 400, 300, 310,

325, 371-372). The intervening period of 18 days be-



fore trial was wholly inadequate for such preparation

(R. 20-23). Defendant's motion for continuance, filed

April 4, 1952, was denied on the same day (R. 26).

The defense unquestionably suffered because of the

inadequate time allowed for preparation, particularly

with respect to proofs of older records (R. 371-377)

and prior assets not taken into consideration by the

prosecution in building up its case in chief which was

premised primarily upon an opening ''net worth''

computation.

2. The second question involved is whether, using

the "net worth-expenditure" method but having no

firm starting point therefor, plaintiff established

beyond a reasonable doubt, defendant's receipt of tax-

able income during the years 1945 and 1946, in excess

of that shown by the books of account of his various

business enterprises and reported by him in his re-

turns.

The plaintiff's case was premised upon the receipt

of unreported income solely from those sources re-

ported by defendant in his income tax returns (Bill

of Particulars, R. 17). Defendant's returns were pre-

pared from the books of account covering those

sources of income (R. 59-81). Plaintiff did not show

any error whatever in defendant's books of account

or in any item in his returns. Indeed, plaintiff's

witnesses relied upon the accuracy of such books be-

ginning with the year 1936 through the year 1944, and

showed no error as to any item or entry on the books

of account for the years 1945 and 1946 (R. 19, 288,



219-237, 251; R. 273-275). Furthermore, plaintiff did

not show the receipt by defendant of any amount

whatsoever (whether income or otherwise) in excess

of the amounts reported in his income tax returns

for the years 1945 and 1946, in issue. Plaintiff showed

only that defendant's expenditures during those two

years were greater than his reported receipts (R. 241-

246; R. 251-252). By assuming, without knowledge

or proof of the fact (R. 251-253) the amount of de-

fendant's assets and net worth in 1936 (R. 286, 253-4),

and by relying upon ''any hearsay evidence that we

could find" as to assets (R. 252), and by relying on

the books of account of defendant's business begin-

ning in the year 1936 (R. 165, 218) and by ignoring

defendant's income tax returns which admittedly may
have been filed prior to the year 1936 (R. 58), and by

assuming without proof thereof, that the Revenue

Agent's reports for the years 1936-1941 were a correct

reflection of income (the returns themselves for those

years having been destroyed by the Government

—

R. 50-52) ; and by assuming that his books of account

were correct for the years 1936-1944 (R. 274-275, 251,

286) but were no correct for the years 1945-1946 (al-

though no item was shown to be erroneous), and by

assuming without knowledge or proof that plaintiff

had never received any other amounts before or dur-

ing the years 1936-1946 by way of prior business en-

terprise or gift or bequest or inheritance or borrow-

ings (R. 251) plaintiff's two witnesses arrived at an

assumed net worth as of the beginning of the year

1945 (R. 246). The witnesses then assumed, without



knowledge or proof of the fact, that all of defendant's

expenditures for the years 1945 and 1946, the source

of which they did not know, were made from taxable

income received in those years (R. 241-245). Plain-

tiff's witnesses not only relied on hearsay information

(R. 252) but rejected arbitrarily the theory that de-

fendant may have had any other assets on hand at

the beginning of the year 1945 (R. 256) while ad-

mitting that defendant did have ''unaccounted for"

expenditures during prior years (R. 256) and did

have in 1943 as much as $114,000 in personal assets,

not shown on the books of account of his various busi-

ness enterprises (R. 287, 261, 263). The witnesses

assumed that no part of this known but unrecorded

asset of $114,000 was not on hand at the beginning

of the year 1945 (R. 289) and also assumed that an-

other item of $17,500 which admittedly could have

been on hand, was not (R. 279). The witnesses assumed,

without proof or knowledge of the fact, that defend-

dant's "unaccounted for" expenditures during the

years 1943 and 1944 were not made from current in-

come, but that his so-called ''unaccounted for" ex-

penditures during 1945 and 1946 were made from cur-

rent income (R. 256). The witnesses had no net worth

statement or balance sheet of any kind whatever

which was directly or indirectly supplied by or con-

nected with the defendant (R. 252), the only net worth

statement produced being the one made by the wit-

nesses themselves based upon their own inferences

and assumptions.
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In short, plaintiff's case lacked the primary and

essential element, indispensible in the establishment

of income for a given period by means of the ''net

worth-expenditure" method, namely, a firm basic

starting point.

This question was raised (1) by defendant's motion

for judgment of acquittal at the close of plainti:ff's

case (R. 28), and (2) by a similar motion at the close

of all testimony (R. 30), both of which were denied

by the Court.

3. The third question involved is whether the plain-

tiff established as set forth in Paragraph I of the Bill

of Particulars (R. 17), that during the years 1945

and 1946 defendant had any income whatever from

the sources reported by him for income tax purposes

for such years.

Paragraph I of the Bill of Particulars specifies

:

''The source of the defendant's income for the

years 1945 and 1946, to the government's knowl-

edge, is limited to those sources reported by the

defendant for income tax purposes for said

year."

The sources reported by the defendant for income

tax purposes were the "various business enterprises

known to the government, principally the North Idaho

Sales Company" (R. 19). The plaintiff did not prove

or establish any item or amount of unreported in-

come from any of the defendant's business enterprises

(nor from any other source). Plaintiff established, at

most, various "unexplained" expenditures; but ad-



mitted that it ''could not determine the source of the

income" from which any of the expenditures were

made (R. 242-245). Plaintiff's proofs did not fall

within the scope of the Bill of Particulars.

This question is raised by defendant's motion for

acquittal (R. 29, 30) on grounds, with respect to each

count, that all the material facts and allegations of the

indictment were not established beyond a reasonable

doubt, and that the nature of the evidence adduced

by plaintiff was circumstantial and as a whole was not

of such a nature as to exclude every reasonable hy-

pothesis but that of guilt. The material facts and alle-

gations of the indictment, as a matter of law, were

limited to thase specified in the Bill of Particulars.

4. The fourth question involved is whether the

trial Court erred in requiring defendant's attorneys

to testify with respect to confidential or priviliged

communications and information.

E. M. Stern, a lawyer, was called as a witness for

the plaintiff (R. 121). He had represented the defend-

ant as the defendant's attorney (R. 122). He was

required to testify over the objection of the defendant

on the ground of privilege (R. 122-124) as to his

professional transactions with and on behalf of his

client, including the amounts of fees paid to him and

to another, Keane, who also represented the defend-

ant (R. 124, 122-128), all of which were done pursuant

to instructions of the client.

\P. Clayton Keane, a lawyer, was called as a wit-

ness for plaintiff (R. 133). He was required, over
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objection by the defendant and by himself on the

ground of privilege (R. 134), to testify with respect

to transactions with defendant and information re-

ceived from defendant which came to his knowledge

during and by reason of his relationship as attorney

for the defendant (R. 133-139).

The question was raised by the objections referred

to above and the adverse rulings of the trial Court.

5. The fifth question involved is whether the trial

Court erred in that it failed to instruct the jury, as

requested by the defense, that in this case where

circumstantial evidence is relied upon by the prosecu-

tion as an indispensible element in the establishment

of its case, the evidence as a whole must exclude every

reasonable hypothesis other than guilt in order to

sustain a verdict of guilty.

The trial Court did not so instruct the jury (R. 420-

421). Exception was taken to the omission and fail-

ure to give the requested instruction (R. 424).

After eight hours of deliberation the jury re-

quested further instruction on circumstantial evi-

dence. The Court then instructed the jury that cir-

cumstantial evidence "is to be given such weight as

you determine it is entitled to" and "either positive

or circumstantial evidence will uphold a conviction"

(R. 425-426). The Court made no reference what-

ever to the rule that in order to base a conviction

thereon circumstantial evidence must establish the

hypothesis of guilt to the exclusion of all other rea-

sonable hypotheses.
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After receiving the Court's second instruction on

circumstantial evidence the jury retired and brought

in a verdict of ''guilty" (R. 32).

The question is raised by the exception of counsel

for defendant referred to above (R. 424).

6. The sixth question is whether the trial Court

erred in abuse of its discretion in commenting on the

failure of defendant to produce certain temporary six

year old and seven year old records referred to as

*'books of tickets" (R. 423-424).

The books of tickets were used for slot machine,

phonograph and pin ball collections. The tickets

were in triplicate (R. 209). One indelible copy was

given to the location owner, one was used for bank de-

posits and the other remained in the book for re-

cording the collections in the permanent books of ac-

count (R. 210, 328, 398). The collections were not

made by the defendant and he had no access to the

proceeds (R. 296-298, 327, 335, 348, 355, 361, 398).

The collections were deposited in bank and the de-

posits were balanced against the collection slips or

tickets (R. 349, 361). Then the tickets were rechecked

and the amoimts entered in the books of account (R.

328, 398). All of this was done by defendant's em-

ployees.

The theory of the prosecution was that in some un-

explained manner defendant must have obtained some

of these collections without their being recorded on

the books of account. The Court buttressed this theory

by voicing the suspicion that if the tickets did balance
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with the bank accounts (as was testified to by the

prosecution's witness Masterson (R. 209) and defend-

ant's witnesses Dellyea (R. 327), Sherman (R. 335),

Fields (R. 348-349), Parsons (R. 355-356), Dolan (R.

361) and Poska (R. 398)) the tickets should have

been produced by the defendant if they were still in

existence. There was no showing that these tempo-

rary records were still in existence. The Court thus

created a doubt based solely upon suspicion, as to the

accuracy of the testimony of the witnesses referred to,

and raised the further inference that the defendant's

failure to produce such temporary records was a cir-

cumstance tending to establish guilt.

Appellant contends that such comments constituted

an abuse of discretion, precluding a fair and impar-

tial trial.

The question was raised by counsel's exception to

the remarks of the Court (R. 424).

7. The seventh question involved is whether the

trial Court erred in permitting witnesses for the

Government to testify as to extra-judicial statements

made by the defendant, without substantial inde-

pendent proof of the corpus delicti.

As part of its case in chief the prosecution pro-

duced evidence of five different conversations with, or

extrajudicial statements made by, the defendant (R.

237, 238, 240, 260, 263, 264, 267, 268, 269). In each

of the nine instances* referred to above, objection

*Some of the instances duplicated the same conversations.
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was made on the ground that, in the absence of inde-

pendent proof of the corpus delicti, such statements

were not admissible. The trial Court overruled each

objection and received the testimony.

It is the contention of appellant (a) that it was in-

cumbent upon the prosecution to establish the corpus

delicti by evidence independent of the conversations,

(b) that in establishing the corpus delicti it was

necessary to show not only that the alleged unreported

income in question came from the sources designated

in the Bill of Particulars, but also that such amounts

constituted taxable income; (c) that the prosecution

produced no evidence showing or tending to show di-

rectly or by inference other than mere suspicion, that

the funds in question were derived from the sources

designated in the Bill of Particulars; (d) that the

only evidence produced by the prosecution showed

that the sourse of the funds in question was totally

unknown (R. 242-243, 286) that they could have come

from cash on hand (R. 253-254, 289) or from other

business operations not designated in the Bill of Par-

ticulars (R. 244, 286) and that, as to slot machine

collections, the defendant McFee had no access to, and

did not receive any of the proceeds thereof (R. 209) ;

(e) that the prosecution's proofs of expenditures and

of net worth were not based on a firm foundation,

and in any event, did not establish directly or by

inference any known source of the funds in question

;

and (f) the prosecution not having established either

of the two necessary elements of the corpus delicti,
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it was error for the trial Court to receive the extra-

judicial statements.

The question is raised by the appropriate objection

and the adverse ruling of the Court in each instance.

SPECIFICATION OF ERRORS.

Appellant urges the following errors:

1. The trial Court erred in abuse of its discretion,

in denying defendant's motion for a continuance.

2. The trial Court erred in not granting defend-

ant's motions for a judgment of acquittal at the close

of plaintiff's case (R. 28) and at the close of all testi-

mony (R. i30), because neither the prosecution nor the

evidence as a whole established the fundamental pre-

requisite for the determination of income by the ''net

worth-expenditure" method, namely, a firm starting

basis for the determination of net worth at the be-

ginning of the period in question (January 1, 1945).

3. The trial Court erred in not granting defend-

ant's two motions for a judgment of acquittal (R. 28,

30) because the prosecution did not establish, beyond

a reasonable doubt, that defendant realized unre-

ported income from any of the sources specified in the

Bill of Particulars.

4. The trial Court erred in requiring defendant's

attorneys to testify as to confidential communications

and as to actions taken for the defendant pursuant

to defendant's instructions and in the course of the

business for which the attorneys were employed.
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(a) F. Clayton Keane was called as a witness for

the prosecution (R. 133) for the purpose of showing

that certain funds used by him to pay a fine imposed

on the defendant, came from the defendant. The wit-

ness was asked about two checks. Counsel for de-

fendant objected as follows (R. 134-135) :

''Mr. Emigh. We object to this witness testify-

ing as to the exhibits on the ground that it is

privileged.

The Court. Mr. Emigh, I think probably that

is an objection that you could not make. I think

the witness may answer.

A. It is my desire to claim the privilege on
the ground that the evidence is privileged, it is a

transaction and a conversation that came to me
in my capacity as an attorney, at that time I was
representing Mr. McFee. I might state that at

that time I was employed by Mr. McFee and had
been for a number of years on a retainer basis.

The Court. You will not be required to impart

any conversation that is confidential, anything

that Mr. McFee might have said, but can testify

as to those checks, where they came from and
what was done with the money.

A. Very well, particularly as to Exhibit No.

17, it is my recollection that Mr. McFee—

—

Q. What is the amount of that?

A. $12,500.00.

Q. And what is the date?

A. January 28, 1946. It is my recollection

that on that date Mr. McFee, either in my office

or some other place around Wallace, gave me
$12,500.00 with instructions to secure a cashier's

check. As I recall I turned it to my secretary
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and told her to get it, and that, I imagine, she

did.

Q. What was the fund that you received, was
it cash?

A. Currency. '

'

The check was used in payment of the obligation

which was the subject matter of the litigation with

respect to which the attorney was employed.

(b) The witness was questioned about the source

of two other checks used for a similar purpose. He
objected as follows:

"A. I would like to make an objection that

it is a confidential relationship between me and
the parties interested in obtaining this money.

The Court. You may answer." (R. 136.)

(c) The witness was then asked to produce a

promissory note belonging to the defendant, and

turned over to him for collection but the note was lost.

He was required to refresh his recollection of the

contents of the note by reference to a complaint from

his professional files, which complaint was never filed

(R. 137). Objection was taken as follows (R. 138):

"The Witness. A. I think it is objectionable

but I can do it.

Mr. Emigh. I think the defendant objects that

this is a privileged communication between client

and counsel.

Mr. Patten. I didn't understand that he was

attorney for Schwenk.

A. I didn't so state. I was acting for Mr.

McFee and there was placed in my hands for the

purpose of suit, and a complaint was prepared
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under my supervision, the action was never in-

stituted. We didn't want to spend any more
money, there was no reason to throw good money
after bad.

Q. Who employed you to sue?

A. Mr. McFee.

Q. Will you read the amount of that note ?

A. $5,500.00.

Q. The date of the note?

A. January 31, 1946.

Q. January 31, 1946?

A. According to the copy that I am refresh-

ing my memory from."

On cross-examination the witness stated that the

note was placed in his hands for collection (R. 139).

(d) The witness was also asked about a check for

$4,750 written by him in favor of one McDonald. The

check was written in connection with the business

for which the attorney was employed. The record

shows the following (R. 139) :

"Q. Whose money was it?

A. Again I am claiming the privilege.

The Court. You may go ahead.

A. Mr. McFee 's."

(e) Emanuel M. Stern was called as a witness for

the prosecution. He was question about a check.

The following then occurred:

''Q. (By Mr. Emigh.) Did you at the time

referred to represent Mr. McFee as his attorney?

A. Yes, sir, I was representing him.

Q. (By Mr. Emigh.) The exhibit which you

hold is a matter relating to that service?

A. Yes, sir.
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Mr. Emigh. May it please the Court, if this

witness testifies obviously it will be matters which

he received the information concerning, while he

was serving as attorney for Mr. McFee and would
be privileged within his profession as attorney.

The Court. I will not require him to put in

any matters except as to the payment of money."

(R. 122.)

The witness then testified:

"Q. Directly or indirectly was that check used

to make payment to the District Cout of the

United States which I have listed here ?

Mr. Emigh. We object to that as being within

the privilege.

The Court. He may answer.

A. Partially.

Q. With respect to the smaller check, return-

ing to the larger check, is that your indorsement ?

A. Yes, sir.

Q. What did you do with this other check?

Mr. Emigh. May the similar testimony as to

this check go in under the same objection?

The Court. If there are any further grounds

you may tell the Court, go ahead." (R. 123.)

The witness was also required to testify as to

amount of his fee and to give an accounting as fol-

lows (R. 124-125) :

"Q. Mr. Stern, did you represent McFee

—

I believe that you stated that you did.

A. Yes, sir, I did.

Q. Were you paid for your services in that

connection ?

Mr. Emigh. We object to that as being privi-

leged.
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The Court. He may answer.
A. Yes, sir.

Q. What amount were you paid?
Mr. Emigh. We make the same objection to

this line of testimony.

The Court. He may answer.

A. $3,000.00.

Q. Did you receive anything else by way of

expenses ?

A. Yes, sir.

Q. How much?
A. $1,500.00.

Q. And you received these funds from whom?
Mr. Emigh. I wish to move that the answer

be stricken as to the payment of attorney's fee

because the Government is limited to the amount
of $3,000.00 attorney's fee in their bill of par-

ticulars and this is going in to matters beyond
the bill of particulars to which they are limited.

The Court. The motion is denied.

Q. You say that you were paid $1,500.00 in ex-

penses ?

A. The $1,500.00 was not to me, but to Clayton

Keane, attorney of Wallace, $3,000.00 was re-

tained of the checks that I received, they have

been mentioned.

Q. Will you give the jury an accounting of

the funds that you received in connection with

this matter, and the disposition you made of

them.

Mr. Emigh. We object to that as going into

the matter of the relationship between attorney

and client. It is going beyond the boundaries

of the bill of particulars.

The Court. He may answer."
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5. The trial Court erred in that it failed to in-

struct the jury, as requested by the defense, that in

this case, where circumstantial evidence was relied

upon as an indispensible element in the establishment

of its case, the evidence must exclude every reasonable

hypothesis other than that of guilt, in order to sustain

a verdict of guilty.

The instructions of the trial Court on this point

were as follows

:

u* * * You are bound by your oaths to accept

the instructions of this Court as the law in the

case." (R. 415.)*******
''The Government has attempted to establish

the defendant's income for the years 1945 and

1946 by showing that he accumulated more and

spent more in these years than he reported on

his tax returns. This is in the nature of circum-

stantial evidence. Therefore, you should con-

sider whether or not the Government has pre-

cluded every reasonable source of these funds

except earnings for the years charged. However,

the Government is not required to refute all pos-

sible speculation as to the source of these funds."

(R. 420.)*******
"Evidence is of two kinds, positive and circum-

stantial. Positive or direct evidence is said to be

when the witness testifies directly out of his own
personal knowledge to the matters in issue. Evi-

dence is circumstantial when a witness testifies

to matters having only an indirect or circumstan-

tial bearing upon such issue.
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Circumstantial or indirect evidence, under our
law, as well as positive or direct evidence, is com-
petent evidence and is to be given such weight

as you determine it is entitled to.

You are instructed that throughout this pro-

ceeding the counsel for defendant has asserted

that he may have accumulated money in previous

years with which to make such investments and
impliedly, out of unexplained income. In a prose-

cution for attempting to evade income taxes by
filing false and fraudulent returns where gov-

ernment relies upon net worth method to estab-

lish defendant's income, the Government is not

required to refute all possible speculation as to

the source of defendant's asserted funds. '^ (R.

421-422.)

Counsel for defendant excepted to the above in-

structions as follows (R. 424) :

"Mr. Emigh. We would like an exception to

the failure of the Court to give the requested in-

struction that not only must the evidence prove

guilt but that it must prove the hypothesis of

guilt to the exclusion of all other hypotheses.

The Court. You may have your exception."

After deliberating for some eight hours the jury

returned for further instruction on the question of

circumstantial evidence. The following proceedings

were had (R. 425) :

''The Court. You have been deliberating for

some eight hours, have you been able to agree

upon a verdict ?

Foreman. Not yet.
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The Court. Is there any assistance the Court

can give you? I don't want to know what the

Jurors think but is there any questions you have ?

Foreman. Yes, the question of circumstantial

evidence, we would like that instruction.

The Court. Would you like me to give that

again ?

Foreman. Yes.

The Court. I will read the instruction. Would
you like all the instructions again?

Foreman. Just as to circumstantial evidence.

The Court. Evidence is of two kinds, positive

and circumstantial. Positive or direct evidence

is said to be when the witness testifies directly

out of his own personal knowledge to the matters

in issue. E^ddence is circumstantial when a wit-

ness testifies to matters having only an indirect

or circumstantial bearing upon such issue.

Circumstantial or indirect evidence, under our

law, as well as positive or direct evidence, is com-

petent evidence and is to be given such weight

as you determine it is entitled to.

Either positive or circumstantial evidence will

uphold a conviction.

Is there any other part of the instructions you
would hke?
Foreman. That is all."

6. The trial Court erred, in abuse of its discretion,

in commenting on the failure of the defendant to pro-

duce certain temporary records referred to as ''books

of tickets" dating back to a period six and seven

years prior to the time of trial.

I
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The remarks of the Court were as follows:

''You are instructed that if you find substan-

tial evidence outside of the defendant's own state-

ments consisting of increase of net worth during
the taxable years or any absence of personal

records or books of account or the failure of

books and records to show fully its transactions

or those of the defendant then this body of testi-

mony derives support from the defendant's fail-

ure to offset or explain the discrepancy through

whatever means he might do so.

I don't want to comment on the evidence but

there is one outstanding matter that you are left

in the dark about, I don't intend to make any
inference about it, as the evidence here is solely

for you. But where are the tickets that should

show the receipts and division of the money taken

from the slot machines for the years 1945 and
1946. There was only one of these books of

tickets introduced in evidence by the defense.

None of the witnesses, bookkeeper, manager or

other witnesses for the defense produced these

tickets and all said they had no knowledge of

these tickets. The tickets were traced to the

possession of defendant McFee. It seems to the

Court that if the tickets balanced with the bank

account that it would have been an easy matter

for the defense to produce the tickets if they have

not been destroyed. Why were they not pro-

duced to show the receipts of the slot machines

for these years?" (R. 417.)*******
''The Court. Does the defendant wish to reg-

ister any exceptions to the instructions as given?

Mr. Purdy. Regarding the instruction in which
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the Court made some comment as to the collection

books.

The Court. You will have to specify what your

exceptions are.

Mr. Purdy. We except to that portion of the

Court's instruction in relation to the failure of

the defendant to retain the sales slips, or collec-

tion slips.

The Court. You may have your exception."

(In the presence of the jury.)

"The Court. Ladies and Gentlemen of the

Jury; when I instructed you I made some com-

ment concerning the failure of the defendant to

produce these sales slips or tickets, check on the

slot machines, or receipts from the slot machines.

You understand that you are not to draw any
inference from the Court's remarks, these are

questions of fact for the jury, and you are not

to be influenced by any remarks by the Court

as to what the Court thinks about the testimony."

(R. 424.)

7. The trial Court erred in receiving evidence over

objection as to admissions or extra-judicial statements

made by or to the defendant, in the absence of sub-

stantial independent proof of the corpus delicti.

As a part of the prosecution's case in chief the

witnesses Olsen and Rice were asked to relate several

conversations with, and statements made to, the de-

fendant as follows:

(a) A conversation "early in 1948" concerning

the source of defendant's expenditures. The follow-

ing objection was taken (R. 237) :
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''Mr. Emigh. We object to that for the reason

that the date of the alleged conversation is not

sufficiently identified and the further reason that

any statement would be in the nature of an extra-

judicial admission and not admissible at this

time because the corpus delicti is not established.

'v The Court. He may answer."

(b) Another conversation in May or June 1948

was also related over the following objection (R.

238):

"Mr. Emigh. We will ask that the same ob-

jection be shown on the record, that this is in

nature of an extra-judicial admission, it is incom-

petent on the ground that the corpus delicti has

not been shown.

The Court. And the record may show the same
ruling."

The witness then stated that McFee said he thought

he could prove that he had $50,000.00 in cash on hand

at the end of 1941, and that he said he had no other

source from which the expenditures could have come

(R. 239).

(c) Olsen testified about another conversation the

same day (May or June 1948) in which McFee stated

that he was going to Seattle and would get records

showing that he had money on hand at the close of

1941 (R. 241). The following objection was made
(R. 240)

:

"Mr. Emigh. We object to that if it is for the

I

purpose of introducing an admission by the de-

fendant, it would be an extra-judicial or admis-

sion—the corpus delicti is not established and
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therefore any such statement as called for would
be extra-judicial in character.

The Court. He may answer."

Olsen later testified on cross-examination that he

had no record of defendant's money or his worth,

except what the defendant had told him (R. 253).

(d) The witness Rice also testified about several

conversations with the defendant. The first was June

11, 1947. The following objection was taken and

ruling made (R. 260-261) :

''Mr. Emigh. May this conversation that is

inquired about at this time and any statements

made by the defendant McFee at that time be

objected to for the reason upon the grounds that

they are in the nature of extra-judicial state-

ments or admissions and not competent to prove

the corpus delicti and the corpus delicti is not

proven as yet.

The Court. Any statements concerning 1946 or

1947 or years prior you think are not admissible ?

Mr. Emigh. I think that they would be and
are in the nature of extra-judicial statements, if

any were made by the defendant.

The Court. What do you mean by extra-

judicial statements?

Mr. Emigh. Made outside of the Court pro-

ceeding

The Court. It is your contention that no

admission made by the defendant in connection

with this kind of matter is admissible?

Mr. Emigh. I think they are not competent

to establish the corpus delicti, the corpus delicti

must be proven in other ways.

The Court. The objection is overruled."
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The witness then testified that he discussed large pay-

ments made by defendant at St. Paul, Minnesota, in

1944, also payments made to the U. S. District Court

in Bismarck, N. D., in 1946 and loans to Sonduck

in 1945 and 1946, and that the defendant said he had

a personal checking accoimt at the First National

Bank at Wallace and that Rice could check the ac-

count and his books of account (R. 263).

(e) Rice testified as to another conversation on

February 16, 1948 in which the defendant was asked

about the source of his expenditures during 1945 and

1946, and an expenditure of about $114,000 in 1943

for merchandise (R. 263) and the witness stated that

he had received no inheritance and stated that he had

$50,000 cash back in 1942 (R. 266). This testimony

was interrupted by a recess. Objections were taken

as follows:

'^Mr. Emigh. We object to any statement made
by Mr. McFee, that would be extra-judicial in

character and not competent to prove the corpus

delicti and it has not been established at this time.

The Court. He may answer." (R. 263.)*******
Mr. Emigh. That is objected to on the ground

and for the reason that it manifestly calls for an

extra-judicial statement or admission or confes-

sion.

The Court. There is no contention on your

part that Mr. McFee was under arrest at that

time or any criminal proceedings had been started

against him.

Mr. Emigh. If he was under investigation the

same thing applies.
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The Court. There is no contention that he was
threatened with any arrest.

Mr. Emigh. Only that he was under investi-

gation.

The Court. I understand that this witness ad-

^dsed him of his rights and that he was investi-

gating that matter and that anything he said

might be used against him.

Mr. Emigh. My position is the same as to the

previous conversation that I objected to, as being

an extra-judicial statement and it cannot be used

to prove the corpus delicti.

The Court. I don't feel that this comes within

the rule of a person testifying against himself.

You can cross-examine the witness if you care to.

Mr. Emigh. I think the rule I have in mind
provides for this objection.

The Court. If there is such a rule I think it

is time I found it out. The jury will be excused

for a moment."
(In the absence of the jury.)

''Mr. Patten. If the rule is as counsel con-

tends I am sure the corpus delicti has been

proved at this time. We have proved the false

return.

The Court. I think the objection will be over-

ruled and I will permit the witness to answer.
* * *?>

(f) Another conversation on June 14, 1948, was

related by the mtness, Rice, over the same repeated

objection (R. 267).

(g) Another conversation on June 24, 1948 was

related over the same objection (R. 268).
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(h) A letter dated September 8, 1948, was writ-

ten by Rice to the defendant, requesting defendant

to submit an affidavit as to prior cash on hand, was

admitted over the following objection (R. 269-270) :

''Mr. Patten. We offer this in evidence at this

time as Exhibit No. 51.

Mr. Emigh. To which we object first that it

calls for an extra-judicial document, it is no proof

of the corpus delicti and it is incompetent for

that purpose. We have no way of knowing what
further use may be made of this exhibit and
further it impinges on the right, the constitu-

tional right of this defendant to make a statement

which might incriminate him.

The Court. It may be admitted.

Mr. Patten. We request permission to read

this to the jury at this time.

The Court. You may read it to the jury."

(i) Another conversation on April 25, 1949, was

also related by Rice in which the defendant stated

that he was not going to give a sworn statement be-

cause he was about to be indicted. The same objec-

tion and ruling were made (R. 271).

The witness then testified on cross-examination that

as to assets on hand prior to 1936 he relied solely

upon his conversations with the defendant (R. 282).
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STATUTES INVOLVED.

Sec. 145(a) Failure to File Returns, Submit

Information, or Pay Estimated Tax or Tax.

—

Any person required under this chapter to pay
any estimated tax or tax, or required by law or

regulations made under authority thereof to make
a return or declaration, keep any records, or

supply any information, for the purposes of the

computation, assessment, or collection of any esti-

mated tax or tax imposed by this chapter, who
willfully fails to pay such estimated tax or tax,

make such return or declaration, keep such rec-

ords, or supply such information, at the time or

times required by law or regulations, shall, in

addition to other penalties provided by law, be

guilty of a misdemeanor and, upon conviction

thereof, be fined not more than $10,000, or im-

prisoned for not more than one year, or both,

together with the costs of prosecution.

Sec. 145(b) Failure to Collect and Pay Over
Tax, or Attempt to Defeat or Evade Tax.—Any
person required under this chapter to collect,

account for, and pay over any tax imposed by

this chapter, who willfully fails to collect or

truthfully account for and pay over such tax, and

any person who willfully attempts in any manner
to evade or defeat any tax imposed by this chap-

ter or the payment thereof, shall, in addition to

other penalties provided by law, be guilty of a

felony and, upon conviction thereof, be fined not

more than $10,000, or imprisoned for not more
than five years, or both, together with the costs

of prosecution.
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ARGUMENT.

I.

THE TRIAL COURT ERRED IN ABUSE OF ITS DISCRETION IN
DENYING THE DEFENDANT'S MOTION FOR CONTINUANCE.

The defendant, Austin F. McFee, was indicted on

November 8, 1951. He was arrested on November 17,

1952. He was arraigned and pleaded not guilty to

both counts of the indictment on April 1, 1952 (R.

37). At that time, the trial date was set for 10:00

A.M., April 22, 1952 (R. 37). Neither count of the

indictment (R. 3 and 4) disclosed the method used

by the Government in arriving at the alleged net

income for 1945 and 1946, and the amount of income

taxes which the indictment alleged was due from the

defendant for each of these years. On April 1, 1952,

a Motion for Bill of Particulars (R. 5) was filed

and on April 2, 1952, a Motion for Amended and

Supplemental Bill of Particulars (R. 11) was filed.

The Court ordered the furnishing of a Bill of Par-

ticulars (R. 17) on April 2, 1952, and the Bill of

Particulars (R. 17) was filed on April 3, 1952. The

Amended Bill of Particulars (R. 27) was filed on

April 22, 1952. On April 4, 1952, the first and only

Motion for Continuance was filed and it was denied

on the same date. The Bill of Particulars disclosed

for the first time that the Government was proceeding

on the so-called expenditure method, which is com-

monly termed the expenditure and investment or in-

crease in net worth method; that the starting point

for the Government's case was the defendant's net

worth on January 1, 1942 as disclosed by the books
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of account of his various enterprises; that his net

worth for the period 1936-1944, inclusive, had been

augmented by the accumulated earnings as shown by

such books of account (except for minor adjustments

made by Revenue Agents for years prior to 1941) ;

that such net worth had not been increased from any

other source (such as accumulated earnings prior to

1936 or by gift or inheritance) ; and that defendant's

''unexplained" expenditures could not have been made

from prior assets on hand or from borrowings or

gifts, but could have been made only from unreported

current earnings for the years 1945 and 1946 (R. 17-

19). The Bill of Particulars disclosed also that the

Government's case was premised upon the contention

that defendant's "unreported" income for the years

1945 and 1946 arose from those particular sources

reported by defendant in his income tax returns for

such years (R. 17).

The Bill of Particulars and the affidavits in support

of the Motion for Continuance disclose that, for the

purposes of affirmative defense, it would be necessary

for the defendant to re-examine his books of account

as far back as the year 1936, and to trace funds be-

longing to defendant at least as far back as 1936 and

prior thereto; that defendant for many years con-

ducted business operations in the States of Wash-

ington, Idaho, Montana and probably other States;

that his books of account were not centrally located;

and that it would be necessary to locate and interview

witnesses, and locate collateral records over a wide
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geographical area and covering a prior period of more

than ten years (R. 20-26).

It is recognized that a defendant has no vested

right to a continuance and that the matter is one

which is within the discretion of the trial Court.

However, if such discretion is abused, and the de-

fendant is not given adequate time to prepare his

defense, his right to a fair and impartial trial is

affected, and the appellate tribunal has the power to

review the facts and reverse the Court below. It is

believed that such abuse of discretion is present in

the instant case. Less than six months expired from

the time of indictment until this man was brought

to trial. He was not arraigned until April 1, 1952.

He was not furnished with a Bill of Particulars until

April 3, 1952, and the defendant's trial was begun

on the nineteenth succeeding day. The defendant and

his attorneys, one of whom had not been employed

imtil April 1, 1952, knew for the first time on April

3, 1952, that the Government was proceeding on the

so-called expenditure net worth method. It is self-

evident that usually this is a complicated method

entailing much labor to prepare. Indeed the Govern-

ment spent almost five years in investigating this

case and preparing it on the method it adopted (R.

259). Likewise, it seems obvious that a defendant,

facing such a situation, should be given a reasonable

time in which to prepare his defense. If a defendant

has in the years covered by the indictment expended

more money than he reported for income tax purposes

k
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and if such money came from an accumulation in

prior years, he certainly should be given a reasonable

time in which to secure evidence of such accumulation

aside from his own uncorroborated statement. The

Government's own evidence indicates that it believed

there may have been prior accumulations, for its

principal witnesses, Olsen and Rice, admitted that

there were prior ''imexplained" expenditures for

assets not reflected on the partnership books of ac-

count which were disregarded and not taken into

account by them (R. 288, 256). The record discloses

that defendant had business transactions in Havana

in 1929 approximating $100,000 (R. 400-401); that

other transactions on his behalf occurred in St. Paul,

Minnesota, involving approximately $102,700 (R.

310) ; and also transactions in Spokane, Washington,

in 1943 (R. 314), and that he was in business in

Spokane in 1929 (R. 199). It shows that he was a

resident of Washington in the late 1920s (R. 152).

One of his witnesses was located in Lincoln, Nebraska

(R. 393), another was from Washington (R. 300) and

another from Montana (R. 399). Some of the perti-

nent records as to pre-1936 assets that were located

could not be adequately identified in the short period

allowed for preparation, because the company had

changed owners and identifjdng witnesses were dead

(R. 376) or could not be located (R. 371-381). The

record does not disclose the efforts taken and miles

traveled which were unproductive but any experi-

enced trial attorney knows that such lost effort is

the rule and not the exception in trial preparation.
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Certainly such a time-consuming undertaking could

not have been completed in the intervening eighteen

days.

The question of whether a continuance should be

granted admittedly is one which is based on the soimd

discretion of the trial Court. Obviously, the question

as to whether discretion was abused rests on the facts

of each particular case. The Supreme Court in the

case of The Styria v. Morgan, 186 U.S. 1, 46 L. Ed.

1027, defines "discretion" as follows:

"The term 'discretion' implies the absence of a

hard-and-fast rule. The establishment of a clearly

defined rule of action would be the end of dis-

cretion and yet discretion should not be a word
for arbitrary will or inconsiderate action. 'Dis-

cretion means the equitable decision of what is

just and proper under the circumstance.' "

In the case of Ryan v. CJiatz (7 Cir., 1942), 125 F.

(2d) 396, the Court held that the determination of

"abuse of discretion" involves the exercise by the

Appellate Court of sound judgment upon the facts,

and if there is controversy as to facts and if the facts

themselves largely define wisdom of discretion, review

by the Appellate Court is not authorized, but if the

facts are not in dispute, and it is a question of sound

judgment based upon undisputed facts which are be-

fore the Appellate Court and before the trial judge,

the Appellate Court is in as good a position as the

trial judge to say whether discretion has been wisely

exercised; citing Weeks, et al. v. Barceo Oil Co.

(CCA 7, 1941), 125 F. (2d) 84.
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Again, in the case of Cohen v. Young (CCA 6,

1942), 127 F. (2d) 721, the Court held that the term

'' discretion" implies absence of a hard and fast rule,

and although establishment of clearly defined rule

of action would be the end of discretion, yet discretion

should not be a word for arbitrary will or inconsid-

erate action, and means the equitable decision of what

is just and fair imder the circumstances.

Whether action taken by the Court lies within its

''sound discretion" is generally a question of fact

whether, under rules of law and the established prin-

ciples of practice, having regard to the rights and

interests of all parties, justice and equity require the

action in question. Langnes v. Green, 282 U.S. 531,

75 L. Ed. 520.

There seems to be no dispute about the facts with

reference to this issue. Defendant was indicted on

November 8, 1951, not arraigned imtil April 1, 1952,

and the trial date was then set for a time only three

weeks later. The indictment itself failed to disclose

the method used by the Government in computing tax

and income and it was not imtil the Bill of Partic-

ulars was furnished on April 2, 1952, that the de-

fendant and his attorneys were advised that the Gov-

ernment had adopted an intricate and involved method

of computing income and tax, a method which necessi-

tated the defendant going back into the twenties and

thirties to obtain evidence showing that he had ac-

cumulated funds on hand at the begimiiag of the

period investigated with which the expenditures in
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question were made. The record indicates that the

defendant made a diligent effort to secure such evi-

dence. It indicates further that in this early period

the defendant was engaged in business at various and

distant points in the United States and without this

country. Manifestly such evidence could not be ac-

cumulated in a period of less than three weeks. The

testimony of the defendant, standing alone, would

have been useless in sustaining his assertions without

corroboration, as it would have been only a self-serv-

ing declaration.

We respectfully submit that the action of the trial

Court in denjdng the Motion for Continuance de-

prived the defendant of sufficient opportunity to pre-

pare his defense and that such denial constituted an

abuse of discretion.

II.

THE PLAINTIFF DID NOT ESTABLISH A FIRM STARTING BASIS

FOR ITS DETERMINATION OF DEFENDANT'S NET WORTH
AS OF THE BEGINNING OF THE YEAR 1945.

Plaintiff's case was not premised upon any error

in any item of income or deduction contained in the

income tax returns filed by defendant for the years

in question, namely, 1945 and 1946. Nor was it prem-

ised upon the receipt of any known item or items of

unreported income. Plaintiff relied entirely upon what

it called ''unexplained" expenditures from sources ad-

mittedly unknown (R. 242-243). By adding the ''un-
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explained '^ expenditures made during 1945, amount-

ing to $81,202.19 (R. 243) to defendant's reported net

income for that year ($25,166.67, R. 243) and by

deducting $1,290.96 for dividends and machines lost

(R. 243) the plaintiff's witness on this point (Olsen)

arrived at a total "net income" of $105,077.90 (R.

243). The same procedure was adopted with respect

to the year 1946 (R. 244).

A variation of the same basic method was also

employed by the same witness to establish a so-called

**net worth increase." By assuming an arbitrary

starting point, namely, a "net worth" of $185,325.50,

for the beginning of the year 1945 (R. 246) and by

adding the net increases shown by the books of ac-

count (and reflected in the tax return) and then by

adding thereto the assets acquired through the same

"unexplained expenditures"* used in its other com-

putation* (R. 246-247 and Exhibits 49 and 50) and

then by making some compensating adjustments in its

reconciliation (Ex. 49), the plaintiff arrived at ex-

actly the same "net income" for 1945 to the penny,

that it had arrived at under the other computation,

namely, $105,077.90 (Cf. R. 247 and R. 243).

The two computations are merely accounting varia-

tions of the same basic method of computing income

for a given period by the use of expenditures which,

for the purposes of the computation, must be assumed

*Siich assets were designated as "loans receivable", "Miscel-

laneous receivables", "Dan Mac Lease Investment account" and
other similar items (Exs. 49 and 50).
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to have been made out of current taxable income for

the same period. The method is technically known as

the '^ expenditure and investment method" and is com-

monly called the "net worth-expenditure" method or

the ''increase in net worth method." Therefore, it is

not strange that the two computations relied upon by

the plaintiif arrive at exactly the same amounts (R.

243 and 246; R. 245 and 248).

It is elementary that expenditures are not income,

and that current receipts are not necessarily items

of income. Expenditures may constitute evidence of

current receipt of income provided it be established

(1) that the funds used to make the expenditures

could not have been made from cash or from prior

borrowings or from amounts receivable or from con-

version of other assets, on hand at the beginning of

the period in question and (2) that the funds used

to make the expenditures were not derived from cur-

rent borrowings, gifts, inheritance or other sources

which do not constitute taxable income.

1. The establishment of the first prerequisite,

namely, that the expenditures could not have been

made from assets on hand at the beginning of the

period in question, is and necessarily must be, estab-

lished by showing the taxpayer's net worth (i.e.,

assets and liabilities) at the beginning of the period.

That this starting point must rest upon a solid foun-

dation is well established.
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In reversing the lower Court in United States v.

Fenwick (7 Cir., 1949), 177 F. (2d) 488, the Court

stated

:

''***. Of course, before the increased net worth
method of proof is effective, the net worth of the

taxpayer at the beginning of the tax year must
be clearly and accurately established by compe-

tent evidence." (p. 490) ; and

^'Remembering that the Government has the

burden of proof in a criminal case, that the bur-

den never shifts to the defendant, that circum-

stantial evidence must be of such character as to

exclude every reasonable hypothesis except that

of guilt, it necessarily follows that, when the

government relies upon the circumstances of in-

creased net worth and expenditures in excess of

reported income to establish income tax evasion,

the basic net worth must be established. The
defendant is not compelled to take the witness

stand; he is not compelled to make proof that

he is innocent, but he must be proved guilty by
the evidence beyond all reasonable doubt, and
where there is uncertainty as to whether all the

assets of defendant are included in the govern-

ment's computation of net worth, it follows that

its computations cannot be relied on. Essential

proof of no other assets is the cornerstone of the

evidence of the government; the cornerstone be-

ing faulty, the whole edifice is so weakened as to

be undependable as proof of guilt beyond all

reasonable doubt." (p. 492.)

In J. Baker Bryan, Sr. v. United States (5 Cir.,

1949), 175 F. (2d) 223, 225, affirmed on another issue,
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338 U.S. 552, 70 S. Ct. 317, the Court said in revers-

ing the judgment below:

'^The net worth-expenditure method of establish-

ing net income, sought to be applied in this case,

is effective only if the computations of net worth
at the beginning and at the end of the questioned

periods can reasonably be accepted as accurate."

In Bernard F. Gariepy v. United States (6 Cir.,

1951), 189 F. (2d) 459, 461, the Court said:

^'To be dependable, however, the method (net

worth-expenditure) requires a starting point rea-

sonably well established as accurate."*

See also United States v. Venuto (3 Cir., 1950), 182

F. (2d) 519, 522.

The same rule is recognized by the Tax Court of

the United States in civil fraud cases. Thus in the

memorandum opinion in James Quince Whittemore v.

Commissioner, November 17, 1948, and reported as

CCH Decision 16,700 (M), 7 TCM 845, the Court said,

at page 849

:

u* * * -g^^ there is another reason of equal im-

portance that throws discredit on respondent's

method and that is his failure to determine with

any degree of accuracy petitioner's net worth at

the starting date of December 31, 1941. It would

be absolutely necessary to know the amount of

*In the Gariepy case the revenue agents started with the tax-

payer's first tax return. In the present case, the revenue agents

did not (R. 281, 58). They started with 1936 (R. 48, 19) insofar

as the books of account were concerned but the only serious effort

to locate prior assets began with the year 1942 (R. 280, 283). The
defendant had been in business for many years prior to 1936 (R.

152,22, 199,372,400).
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petitioner's net worth at the beginning of the tax-

able period before one could determine under a

net worth basis a taxpayer's income for succeed-

ing years. * * *."

It is well established, therefore, not only by case

law, but as an elementary proposition that the estab-

lishment of net income for a given period by the ''net

worth-expenditure" method requires the establish-

ment of a firm starting basis at the beginning of

the period in question. And in a criminal case, the

accuracy of such a starting point should be estab-

lished beyond a reasonable doubt—for that is the very

gist and primary prerequisite for the establishment

of the prosecution's case.

2. The prosecution's proofs on this point consisted

primarily of the testimony of two revenue agents,

Olsen and Rice, the latter being referred to as a spe-

cial agent.

Olsen produced two computations, one arrived at

by adding reported income to ''unexplained expendi-

tures" and the other by adding net assets acquired

or assumed to have been acquired during the year

to an assumed net worth at the end of the year in

order to arrive at an "increase in net worth" figure.

By the simple process of arbitrary reconciliation and

omission, exactly the same income figure was arrived

at in the two computations for each year. Both com-

putations are premised upon the assumption that all

"unexplained expenditures" or assets acquired there-

from were derived from current income, and not from
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cash or other assets on hand at the beginning of the

period, or from current receipts Avhich were not in-

come.

Olsen testified that he had examined the defend-

ant's drawing accounts for the years 1945 and 1946

shown on the books of account and bank accounts

of his various business enterprises (R. 218-221, 224)

and testified that the '' unexplained expenditures"

were not made from funds obtained by withdrawals

from those sources.* (R. 225-237). Then he recon-

structed the defendant's net income for the year 1945

by adding to the net income shown on the defendant's

tax return for that year $81,202 of '' unexplained"

expenditures (R. 242-243) and he testified that ''ac-

cording to his investigation" the total amount was

taxable income (R. 243) although he said he did not

know what the source or sources of the amounts were

(R. 242-243).

His computation is vulnerable not only because the

witness assumed without any knowledge of the source

of such expenditures that they were made from cur-

rent taxable income but also because the witness ad-

mitted, on direct examination, that the amount could

be overstated at least to the extent of $15,000. As to

the latter point, the witness testified as follows (R.

231):

*01sen admitted, however, that a $15,000 withdrawal from the

Foresters Club at Lewiston could have been used for the unex-
plained expenditures during 1945 (R. 231).
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*'Q. Could Mr. McFee have used this $15,000

for any of the otherwise unexplained expendi-

tures during 1945?

A. He could have."

It is obvious that the witness was resolving all

doubts against the defendant, for the testimony quoted

above, is, in effect, that the witness admitted that he

may have added the same item twice in computing

defendant's net income for 1945.

On the other hand, if it be assumed without knowl-

edge or proof of the fact (as did the witness Olsen)

that the $15,000 in cash from this item was on hand

January 1, 1945, is it not reasonable to assume also,

that the defendant used or could have used this

amount for his disbursement to Stern in January

1946? Yet, in computing defendant's 1946 net income

by adding ''unexplained expenditures" the witness

Olsen included the entire amounts turned over to

Stern in 1946 as income (R. 744). Thus, it is ap-

parent that either for 1945 or for 1946 the defendant

may have been charged with the same item twice, and

in all probability was. But in any event it was in-

cumbent upon the prosecution to establish its case

beyond a reasonable doubt, rather than by guesswork

or surmise. The fundamental error of failing to neg-

ative such a possible doubt inclusion was the basis

of the Appellate Court's reversal in the recent case

of United States v. Caserta, appellant (3 Cir., Nov.

21, 1952), 199 F. (2d) 905.
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However, aside from the foregoing, the witness'

assumption that the questioned payments were ex-

pended from current income is not supported by the

evidence. The plaintiff's theory of the case appar-

ently was that the defendant obtained these funds

used for unexplained expenditures from current slot

machine, pin ball and phonograph collections (R. 408,

397, 352, 384, 330, 338-344, 346, 351-352, 353), although

there was no evidence tending to support that theory.

Plaintiff's evidence showed that up to June 16, 1945,

the defendant had expended from "unknown" sources

$9,500 on the Dan Mac Lease investment (R. 161),

$30,000 loaned to Sonduck (R. 169) and $5,000 loaned

to Arnold (R. 143-144)—a total of $44,500 most of

which was in cash. Where did that cash come from?

It seems incredible to assume purely on the basis

of suspicion that defendant could have obtained that

amount chiefly in cash, from his slot machines during

the first five and a half months of 1945, without his

employees or anyone else knowing about it, partic-

ularly in view of the following facts

:

(a) The defendant did not have access to the slot

and amusement machines which were locked and he

made no collections himself (R. 296, 336, 348, 350, 357,

359). All collections were made and recorded by

defendant's employees in the presence of the owner

of the location (R. 296, 327, 335, 355-356). The owner

received one half of the collection, signed a receipt

therefor, and received a copy of the collection slips

which slips were made out in triplicate (Ex. 39, R.

296, 327, 335, 355). The amount of the collection was



46

double checked and deposited in bank, and reconciled

with the collection slips and recorded on the books

of account (R. 297, 303, 328, 335, 336, 349, 355, 358,

361, 367, 398). The defendant, McFee, did not, per-

sonally, have anythin.^ to do with the slot machine

collections and did not handle any of the amounts

collected. The evidence fully covers all sources of

such collections.

As to the taverns or clubs operated by defendant's

partnership, the managers of those operations testified

that all receipts were recorded on the cash register

and balanced against cash (R. 30, 325, 361) and de-

posited in bank (R. 301, 329, 361, 364), and recorded

on the books of account.

With regard to the source of the cash payments

on the Dan Mac Lease, Ruth Poska testified that the

defendant had cash on hand in the safe of North

Idaho Sales Company in 1945, which cash was not

connected with the business operation (R. 394), that

she personally paid from that source approximately

$50,000 in cash on the Dan Mac Lease investment

(R. 395) and that a considerable amount of cash still

remained.

The hypothesis that such large amounts of cash

were obtained currently from taxable income is clearly

not supported by the evidence.

(b) Plaintiff's witness Rice admitted that defend-

ant had on hand about $114,000 worth of assets pur-

chased in 1943 (R. 263, 261, 289). The exact amount

was later established at $102,700 (R. 307). Knowing
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this fact, the two Government witnesses arbitrarily

failed to take into account this probable source of

defendant's cash expenditures (R. 288).

The prosecution's witness Rice also admitted that

defendant could have had on hand at the end of 1944

the further amount of $17,855.20, which was not taken

into account (R. 279). These two amounts total

$131,855.

How can it be said that the plaintiff has established

beyond a reasonable doubt, that the ''unexplained"

expenditures were made from current income when

the prosecution's own witnesses established a probable

source of such expenditures, which source constituted

prior assets and not current income, and where de-

fendant's witnesses clearly refuted the source sus-

pected by tha prosecution ?

3. As stated above the witnesses, Olsen and Rice,

also testified as to two ''net worth" statements which

were received in evidence and marked Exhibits 49 and

50 (R. 246).

Before proceeding with a discussion of the infirmi-

ties of these net worth statements it may be observed

that in the case of an individual there is no require-

ment in the law for reporting or recording expendi-

tures or the sources thereof. The only requirement

is to record and report income and claimed deductions

(R. 254). Furthermore, in individual income tax re-

turns there is no provision of space for any kind

of a balance sheet or other net worth statement (R.

254). There is evident also from an examination of
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Exhibits 1 and 2 and the other returns received as

exhibits. Plaintiff's witnesses had no net worth state-

ment from the defendant or from any bank or other

source (R. 252). The statement used by the witnesses

was prepared by Olsen and Rice from the books of

account of defendant's businesses, from the bank ac-

counts which they referred to (R. 252) and any hear-

say evidence they could find as to assets on hand

at the beginning of 1945 (R. 252).* Their investiga-

tion, other than defendant's partnership books of ac-

count, extended back only as far as the year 1942

(R. 280).

(a) The first infirmity of the net worth statement

is that, although defendant had been in business for

many years in widely scattered geographical areas

(R. 281, 152) and had had business transactions of

considerable magnitude prior to 1936 (R. 401), the

plaintiff's witnesses used, as a starting point for

their computations, defendant's partnership books of

account showing a net worth of $1,000 in 1936, being

the initial capital investment in that year in the North

Idaho Sales Company (R. 274). They arbitrarily dis-

carded the theory of the existence of pre-1936 assets.

They used the books of account of this enterprise

to carry their figures up to the year 1942 (R. 251,

272-274). Their actual investigation began with the

year 1942 (R. 280). For the period from 1942 on they

*This evidently was a highly selective process for as will be

vshowri hereinafter, they discarded a considerable amount of evi-

dence tending to show the existence of substantial assets not in-

cluded in their net worth statements.



49

relied on the known bank records (there were no

'^secret" or undisclosed bank accounts) and on the

books of account (R. 19, 280-281). They also investi-

gated "county records" which did not disclose any

transactions not shown on the books of account. They

made no investigations of brokerage houses or other

sources as to the existence of securities or security

transactions (R. 282, 251). Furthermore, the plaintiff

produced no evidence to show that defendant had not

filed income tax returns prior to 1936, in states other

than Idaho. In this connection the only witness to

testify on this point, namely, plaintiff's witness, Pe-

terson, said (R. 58) :

''Q. (By Mr. Emigh). You stated that no

income tax return was filed by Mr. McFee prior

to 1933?

A. No, I didn't say that.

Q. Then what was your statement ?

A. I think I said that he filed income tax

returns for each and every year from 1936 to

1946 or through 1945.

Q. Just preceding that didn't you make the

statement that he had not filed a tax return prior

to 1936?

A. I think I said that 1936 was the first year

he filed.

Q. You didn't imply that there was none filed

prior to that time ?

A. In the District of Idaho, he may have filed

L someplace else, he could have done that alright.
" Q. You didn't say that; do you now say that

you don't know whether he filed in some other

place ?

I
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A. So far as Idaho is concerned the first re-

turn was filed in 1936.

Q. But you do not know whether he filed some

other place prior to 1936 ?

A. That is correct, I do not know.

Q. Can you say that he didn't in 1924 file a

report in Idaho?

A. I don't have any knowledge of that. * * *."

The further inadequacy of the basis for the com-

putation is illustrated by the testimony of the wit-

nesses Olsen and Rice.

The witness Olsen testified (R. 253-254) :

"Q. There is nothing there to indicate where

it came from?
A. And he spent this.

Q. You say it was not reflected in the books

in which he posted his income tax returns ?

A. That is right.

Q. It could have been from cash he had in

reserve that was not reflected in the income tax

report for the year in question?

A. The only source

Q. Can you answer that question yes or

no?
A. It could have come from income which he

held.

Q. It could have come from income from ear-

lier years or cash that he had at the beginning

of this period upon which you base your exami-

nation?

A. There was no indication in January 31 or

41 that he had any cash on hand other than what

McFee told us that he had.
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Q. Just wait a minute, you have testified that

you had no knowledge of what money that McFee
had at the beginning of 1941 *?

A. Yes, we had what he told us.

Q. You had no record of his money or his

worth except what he told you?
A. That is correct.

Q. And these items, if there were any such

funds, these could have been as well purchased

or paid out of these funds as any others ?

A. Yes, sir, that is correct.

Q. Do you have any knowledge that McFee
had other funds besides (238) those reported on
these income tax returns?

A. No.

Q. Did you have any knowledge that he did

not have other businesses?

A. No, sir.

Q. All of these items of expenditures that you

have testified about could have been paid out of

money in his possession in 1941, could they not?

A. If he had sufficient money to pay them.

Q. At the beginning of that time?

A. Yes, sir."

Rice testified as follows (R. 279-286) :

^'Q. (By Mr. Emigh). Mr, Rice, you made
no personal investigation in 1936 as to the assets

of Mr. McFee at the beginning of that year?

A. No, not definitely at that time.

Q. You didn't make any determination as to

whether or not on January 1, 1936, he had other

assets or other property available which did not

appear on the books through the period that you

have testified to? (266)
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A. I talked to him regarding the resources

and all questions that came up.

Q. I am speaking of your investigation in

1936?

A. My investigation

Q. Let me finish, I am speaking of your

investigation in 1936 and not the statements

which you have testified to since?

A. Through this determination I have, yes,

sir.

Q. From those books that you have spoken of

from which you made your determination, did

you make any independent investigation to deter-

mine whether or not he had other assets than you

found on the books at the beginning of 1936 ?

A. I made some investigation through check-

ing various records to see whether he sold any-

thing during the period we are interested in.

Q. How far back did the records go ?

A. We started with 1942."*******
''Q. Did you ascertain—you made no investi-

gation in 1936?

A. Not at that time, no.

Q. Not until 1942?

A. Our investigation started way up beyond

1942, that is we went beyond that, we started

with the 1942 return.

Q. Did you determine from the investigation

that he had been engaged in business for some

15 or 20 years before 1936, or possibly 25 years?

A. I heard that.

Q. You didn't investigate that?

A. That was hearsay.
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Q. You didn't investigate to determine or not

he had any assets in the way of bank accounts

in 1936?

A. I found no bank accounts other than the

one personal bank account in all of my investi-

gations.

Q. Prior to 1942 what banks did you examine ?

A. The First National Bank of Wallace for

personal bank accounts.

Q. Did you have knowledge that he had been

a resident of Spokane?
A. Not a resident, no. (268)

Q. Did you make any examination as to any
assets in any Spokane bank?
A. No.

Q. Did you make any investigation as to any

assets in any Sandpoint bank?
A. There was an account of the North Idaho

Sales in Sandpoint.

Q. You confined your investigation to these

books and records identified in Court ?

A. Not entirely, no, sir.

Q. And I believe you said investigation of the

Coimty records in 1942?

A. And forward to the end of 1947.

Q. Did you ascertain in this investigation that

he had, during this period from 1936 to 1942 and

up to 1944 owned various pieces of property in

this county, in Shoshone County and other coun-

ties in Northern Idaho?

A. I wasn't looking for that, I was looking

for records of sales of property through 1942 to

1947.

Q. You were looking for sales?
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A. Yes, sir."*******
'^Q. Did yoii, in making up this net worth

statement give credit for merchandise that had

been purchased?

A. During what period?

Q. During the period that you have testified

about.

A. If he had it on hand it would be an asset,

yes.

Q. Did you ever take an inventory of what
he had on hand at the end of the period?

A. What period?

Q. The period that you have testified to, or

any other period?

A. No, I wasn't there at that time.

Q. Well, let me ask, did you give him credit

as an asset for any depletion or depreciation on

his income tax during the period that you have

examined ?

A. Yes, those items are taken into considera-

tion in his net income.

Q. Did you give him credit for depletion or

depreciation in determining the net income?

A. I don't understand where depletion comes

in here.

Q. Where depletion appeared on the books

did you give him credit for this depletion in de-

termining the net worth ?

A. Nothing other than what is on the return.

Q. The period from 1936 to 1942, you did not

have all of his gross income?

A. No, sir.

Q. It was just the net income?

A. That is right.
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Q. And you did not know what items were
taken out for depletion or what items were taken
out for depreciation?

A. That is right."*******
"Q. You were estimating from the amount

of taxes paid, what his income was for 1936 to

1942?

A. No, I am not.

Q. You cannot tell his gross income?
A. No."

•jt ***** »

Q. Did you give any credit for any sums

—

any capital in the North Idaho Sales Company
after the original $2,000.00 that was put in there

in 1936?

A. No, sir.

Q. Did you know that there was no more
money put in as capital from that time on?

A. I don't know.

Q. Then how can you determine the net worth

when you have no basis to begin with?

A. From the information that I had available

and from this computation.

Q. In that computation you didn't take into

account any capital put in that concern after

1936?

A. That is right, if there was any.

Q. I think you stated that you didn't know of

any physical assets that he had prior to 1936?

A. That is right.

Q. Do you know that he had no physical

assets ?

A. Not definitely." (R. 273.)
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''Q. You don't know what he might have had
that are not reflected on these books, and do not

have to be on there ?

A. That is right.

Q. Mr. Rice, your investigation in 1944,—no,

I meant to say in 1942, you stated that you
started your investigation and that investigation

was in relation to the partnership iii which Mr.

McFee was a partner?

A. You mean my investigation of the year

1942?

Q. Yes.

A. Yes, that is right, and of course of his

individual liability.

Q. You didn't have any individual books; the

books were all partnership books?

A. Yes, sir."

It is evident from the foregoing that there was no

serious attempt to establish the existence or non-

existence of pre-1936 assets; that the investigation

of county records was directed only toward sales from

1942 to 1947 and not toward determining property

owned by the defendant; that no account was taken

of depletion or depreciation for any period prior to

1942;* and that only partnership and no individual

books of account were investigated.

Thus we haA'e in this case, a preliminary starting

point which is far from being established as a firm

starting point.

*Depreciation and depletion represent an unspent deduction

from gross income. The amount of depreciation or depletion re-

serve therefore constitutes a possible source of available cash or

of expenditures for any purpose and not necessarily a replacement

of the same capital asset.
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(b) Another infirmity in the net worth statement

is the faihire to inchide a substantial known asset of

$102,700.00. The investigation of the revenue agents

disclosed that, in 1943 the defendant personally had on

hand approximately $114,000 in cash which he spent

for whiskey and liquor (R. 288, 263) and which was

not recorded on the business books of account (R.

289).** The exact amount of cash involved in the

transaction was later established at $102,700 (R. 307,

324).

With respect to this item, the witness Rice testified

(R. 287-289) :

''Q. At the end of 1943, what was the nature

of the assets that you reported here for the

jury,—in 1943?

A. The end of 19431

Q. Yes.

A. Investment in the North Idaho Sales Com-
pany.

Q. None other?

A. That is right.

Q. You didn't give credit for the $114,000.00

merchandise not reflected in the books of the

North Idaho Sales Company that were purchased

in the year 1943?

A. I understood that was sold.

Q- During what year?

A. 1943.

Q. You just understood that?

A. Yes, sir.

Q. You didn't give him credit for that mer-

chandise I take it, at the end of 1943?

**This does not mean that the partnership books were errone-

ous. It was a personal and not a partnership transaction.
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A. In talking to Mr. McFee in Mr. Emasio's

office relative to these items he said that would
probably be accounted for on the Foresters Club

books; they related to the purchase of whiskey

and liquor. There was 5 to 7 loads that we had
evidence of, coming; from the east, in talking to

him he explained that was turnover.

Mr. Emigh. I think that is not responsive to

the question.

The Court. I think it is, it may stand.

A. therefore, why should I give him credit

for 113 of $114,000.00 when it was turnover. He
purchased one load and then he sells that and
purchases another load and takes that and sells

it.

Q. Wasn't that item of $114,000.00 a single

item?

A. No, it was evidenced by purchases.

Q. In 1943?

A. That is right, some of it cash, most of it,

in fact all of it. It was paid in the East, St. Paul

and Duluth.

Q. What did you have at the end of 1942 ?

A. Investment in the North Idaho Sales Com-
pany.

Q. Were the assets of the North Idaho Sales

Company augmented l^y $114,000.00 in 1943?

A. Not by my computation, I followed the

books.

Q. They did not show this item ?

A. For liquor sales, $114,000.00 for liquor

sales ?

Q. As expended?

A. No.

Q. $114,000.00 didn't show on the North Idaho

Sales account as expended?

i
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A. That is right, it was paid in cash.

Q. Paid in cash ?

A. That is right."

Thus, the witness admitted that they had given

the defendant no credit in the net worth statement

either for the assets purchased or for the proceeds,

because he said he thought it was a ''turnover". The
witness McDonnell established that the entire $102,700

was paid by the defendant before there was any

''turnover" (R. 324, 307).

The error of the agent's conclusion is obvious—the

asset must have been on hand in 1943 either in the

form of whiskey or in the form of cash from the sale.

And there is no evidence to indicate that this amount

of $102,700 was lost or dissipated by the end of 1944.

The revenue agents arbitrarily refused to recognize

this asset, which they knew existed in the latter

part of 1943, and undoubtedly continued to exist in

1944 merely because he conveniently "understood"

that it was a "turnover". Certainly it was incum-

bent upon the plaintiff to establish its nonexistence

in order to establish a firm basis for the opening 1945

net worth statement.

The recognition of this asset alone would have com-

pletely absolved the defendant of all criminal liabil-

ity for the year 1945 and for a large part of the

claimed understatement for 1946. Even if the transac-

tion in 1943 had been illegal (which it was not (R.

307)), the defendant should not be "guessed" into

prison by a net worth statement which admittedly did
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not include an asset known to exist a short time before

and not known to have been dissipated in the interim.

(c) A third infirmity in the net worth statement

involves an item of $17,855.20. The "witness Rice

testified that the defendant could have had on hand

an amount of $17,855.20 (R. 278) which was not

recognized or recorded in the net worth statement.

This item is referred to on pages 276 and 277 of the

record. It covers amounts disbursed from the part-

nership business during the years 1942-1944. Prior

disbursements amounting to $11,195.71 were assumed

to have been used for living expenses from 1936 to

1942 (R. 278).

Rice testified on direct examination as follows (R.

278-279) :

''Q. How much could Mr. McFee have had

saved from his reported income for years 1936

to 1944?

A. He had available to him in addition to the

funds in the business, this $17,855.20; there is

the item of $2,800.00 in checks to Mr. McFee,

those are regular $200.00 monthly checks, if he

did save any of the amount of that money, if

he had not spent all of this to live during 1936

to 1941, he would have the difference, that would

have been available at the end of 1944."

It will be noted that the statement of the witness

that defendant might have used some of this money

between 1936 and 1941 is untenable, first, because the

defendant did not get the $17,855.20 or any part of it

until after 1941 (R. 276) and, second, because the
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living expenses for the period 1936-1941 were ascribed

to another item of $11,195.71 for the period prior to

1942 (R. 278). The gist of the explanation is that

the defendant might have had on hand all or part of

the $17,855.20 which he received during 1942, 1943

and 1944, unless he had spent it during the period

1936 to 1941. The explanation is erroneous on its

face.

In any event, all doubts including the fictitious

doubt testified to by the witness, were resolved against

the defendant and no part of this possible asset was

included in the opening 1945 net worth statement.

(d) A fourth infirmity in the net worth state-

ment involves the item of $15,000 withdrawn from the

Foresters Club at Lewiston in 1945, more fully dis-

cussed on page 44 on this copy, hereof, supra. The

witness Olsen testified that he did not know whether

the proceeds of this check was or was not on hand at

the end of 1945 (R. 231). By the simple expedient

of resolving the doubt against the defendant, wit-

nesses included the amount of cash in the net worth

statement (Ex. 49) as an asset on hand at the end

of 1945, thus neatly balancing that statement with

the ''unexplained" expenditure statement for that

year and avoiding an otherwise obvious discrepancy

between the two.

(e) A fifth infirmity in the net worth statement

involves three mutually compensating errors in the

net worth computation for the year 1945, and two for

1946, which may well have had an effect upon the

jury highly detrimental to the defendant. These
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errors center around the overpayment of defendant's

1944 taxes.

During the course of the prosecution's case in chief,

the defendant produced documentary proof in the

form of a letter from the Deputy Commissioner of

Internal Revenue showing that he had overpaid his

1944 income taxes in current quarterly payments by

$24,879.94 (R. 290). These payments were made in

1944 (R. 406). This was an amount receivable at

the beginning of 1945 and constituted an asset which

is not reflected in the testimony of plaintiff's two

witnesses, Olsen and Rice, or in the opening net worth

computation submitted to the jury (Ex. 49).

That it was an intentional omission is shown by the

fact that Olsen in his reconciliation which is a part

of Exhibit 49 wrote the words '

' Federal Income Taxes

paid—^none." Obviously, he must have investigated

the point in order to make such an entry. Further-

more, the witness must have known not only from the

original tax returns for 1944 and 1945 which he had

but also as shown by the testimony of Mclntyre that

these original overpayments on the 1944 taxes were

made in 1944 (R. 406).

But in any event there was a definite understate-

ment of assets at the beginning of 1945 in the amount

of $25,879.94. There can be no question but what

that item was an asset.

For the year 1945, $10,021.05 taxes were paid by

applying a portion of this credit against the taxes

shown on the return for that year (R. 407). This
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reconciliation on Exhibit 49 therefore should have

read:

''Federal Income Taxes paid $10,021.05"

instead of "none."

Then the compensating entry would be to show an

asset of $15,858.99 on hand at the end of the year.

And for 1946, the reconciliation of Exhibit 50 would

show:

"Federal income taxes paid $15,858.99"

instead of "none" as actually shown.

As far as net worth itself is concerned, the erro-

neous treatment was of no particular moment because

the three omissions for 1945 and the two for 1946

were mutually compensating errors. But it was un-

doubtedly highly prejudicial to send to the jury two

erroneous statements which showed that the defend-

ant had paid no Federal income taxes whatever dur-

ing either of the two years in issue.

Thus, we have, in this case, a basic net worth start-

ing point premised upon the following infirmities,

namely

:

1. The erroneous assumpton that defendant's first

income tax return was filed in (or for the year) 1936;

2. The assumption that defendant had no assets

prior to 1936 except his initial capital contribution in

that year of $800 or $1,000 to the North Idaho Sales

Company where the prosecution witnesses admitted

that they did not know whether he did or not have

prior assets, and based their testimony on investiga-

tions beginning with the year 1942.
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3. The unwarranted assumption that defendant

had in some unknown manner surreptitiously ob-

tained tremendous amounts of cash ($81,000 in 1945

and $70,000 in 1946) from his slot machines or tavern

where the defendant had no access to the machines,

made no collections himself, had no access to the cash

after collection, and all operations, including banking

and recording on the books of account were done by

employees

;

4. The unwarranted assumption that petitioner's

net worth at the beginning of 1945 was reflected by

his business books of account when it was known

that in the latter part of 1943 defendant had on

hand assets worth $102,700, not reflected on his busi-

ness books of account, and it was not known or shown

that such assets or the proceeds thereof were not

on hand at the beginning of 1945.

5. (a) The unwarranted assumption that defend-

ant had on hand at the end of 1945 an item of $15,000

withdrawn from the Foresters Club at Lewiston

when it was admitted that such amount might not

have been on hand and might have been used for

"unexplained" expenditures in 1945, which were at-

tributed to income.

(b) The unwarranted assumption that, if such

item was on hand at the end of 1945, that it was not

used as a source for the "unexplained" expenditure

by Keane for cashier's checks in January, 1946.

Thus, the same item admittedly may have been

charged twice—either in 1945 or in 1946—as an "un-

explained" expenditure.
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6. The unwarranted assumption that no part of

the item of $17,855.20 was on hand at the beginning

of 1945 when it was admitted that the item could have

constituted an asset in whole or in part.

7. The erroneous omission in the opening 1945

net worth statement of the item of $25,879.94 which

constituted an asset, and the resulting prejudicial

statement in both net worth statements that defend-

ant had paid no federal income taxes whatever for

either of the years 1945 or 1946.

In view of all of the foregoing infirmities, appellant

submits that the starting point used by prosecution

in the establishment of its case was highly vulnerable

and was far from the firm basic starting point re-

quired as a prerequisite to the circumstantial estab-

lishment of income by the "expenditure-net worth"

method.

III.

THE PROSECUTION DID NOT ESTABLISH BEYOND A REASON-
ABLE DOUBT THAT THE UNREPORTED INCOME, IF ANY,

WAS FROM THE SOURCES SPECIFIED IN THE BILL OF
PARTICULARS.

The rule is well established that upon the filing of

a bill of particulars, the prosecution is confined in its

proofs to the particulars contained therein. Un-

doubtedly, because the rule is so well established,

many of the reported cases most closely in point ap-

pear in District Court opinions. See Bodine v. First

National Bank of Merchantville, et al., (DC :]srj-1922)
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281 Fed. 571, 572; United States v. Pierce, (DC:ND:
NY-1917) 245 Fed. 888, 890; and United States v.

Gouled, et al., (DC:SD:NY-1918) 253 Fed. 239, 240.

See also Kettenhach v. United States (9 Cir., 1913)

202 Fed. 377, 383; United States v. Adams Express

Compamj, (DC:SD:Ia-1902) 119 Fed. 240, 242;

United States v. Rosemvasser Bros., Inc., et al., (DC

:

ED:NY-1919) 255 Fed. 233, 234.

In Bryan v. United States (5 Cir., 1949) 175 F.

(2d) 223, 224, the Court made the following casual

reference to the rule:

''No claim is made that the deductions from the

income tax returns of the Appellant were unal-

lowable, fictitious, or false. Measured, as the

proof must be, by these bills of particulars, the

conviction must stand or fall upon the proof, or

lack of proof, of false statements knowingly made
for the purpose of evading income taxes in the

returns of gross business receipts for the years in

question. No witness gave any direct testimony

as to any specific instances of failing or refusing

to account for gross business income." J|

The Bill of Particulars in the present case stated:

**The source of the defendant's income for the

years 1945 and 1946, to the government's knowl-

edge, is limited to those sources reported by the

defendant for income tax purposes for said

years." (R. 17.)

The sources reported by defendant in his returns

for 1945 and 1946 (Exhilnts 1 and 2) are set forth

in Schedules C and E of the 1945 return as follows:
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1. North Idaho Sales Co., Wallace and Coeur
d'Alene, Idaho

2. Foresters Club at Lewiston, Idaho

3. Foresters Club at Coeur d'Alene, Idaho

4. Gem Club, Athol, Idaho

5. Dan Murphy Lease, Wallace, Idaho

6. Dan-Mac Lease, Wallace, Idaho.

The returns also show income from rents and divi-

dends and interest. Plaintiff's witness, Olsen, stated

that such sources constituted all of the sources shown

on the two returns in question (R. 221).

The Foresters Club at Coeur d'Alene was sold in

June 1945 and the Gem Club was sold in July 1945

(Schedule D of Exhibit 1), and therefore, did not

thereafter constitute a possible source of income. The

Dan Murphy Lease and the Dan-Mac Lease were

losing ventures (see Sch. E attached to Ex. 1) and

were not referred to in any evidence in the case as a

possible source. They may also be eliminated as a

possible source of income. The rents, interest and

dividends were of small amount, came from recorded

and known sources, and were not even remotely

brought into issue as a possible source of unreported

income. By elimination, therefore, we arrive at only

two sources of income reported on the returns that

could possibly be relied on by the government as the

sources of alleged unreported income designated in

the Bill of Particulars, namely

:

I
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1. The North Idaho Sales Co., and

2. The Foresters Club at Lewiston.

The business of the North Idaho Sales Co. consisted

primarily of the ownership of coin operated devices

known as phonographs, pin ball machines, and slot

machines (See Schs. C and D of Ex. 1). The business

of the Foresters Clubs and Gem Club consisted in

each case of the operation of a tavern, the gross in-

come being derived from bar sales, slot machines,

cigarette vending machines, and phonographs (See

Profit and Loss Statements attached to Ex. 1).

The theory of the prosecution was that the defend-

ant somehow must have obtained money for his ''un-

explained" expenditures from the slot machines. Such

undoubtedly was the view of the trial Court for the

judge stated to the jury in his only comment on the

evidence.

"I don't want to comment on the evidence but

there is one outstanding matter that you are

left in the dark about, I don't intend to make
any inference about it, as the evidence here is

solely for you. But where are the tickets that

should show the receipts and division of the

money taken from the slot machines for the years

1945 and 1946? There was only one of these

books of tickets introduced in evidence by the

defense. None of the witnesses, bookkeeper,

manager or other witnesses for the defense pro-

duced these tickets and all said they had no knowl-

edge of these tickets. The tickets were traced to

the possession of defendant McFee. It seems

to the Court that if the tickets balanced with
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the bank account that it would have been an
easy matter for the defense to produce the tickets

if they have not been destroyed. Why were they
not producd to show the receipts of the slot ma-
chines for these years?" (R. 417.)*

Such also was the view of the defendant, for the

testimony of his witnesses Bergland (R. 294), Whit-

aker (R. 300), Dellyea (R. 325), Sherman (R. 333),

Fields (R. 347), and Parsons (R. 355) was directed

almost completely to the coin machine collections and

the precautions taken to deposit in bank and record

in the books of account the entire revenues from this

source. The testimony of all of defendant's other

witnesses was directed toward establishing the exist-

ence of cash or other assets which the plaintiff's

witnesses Olsen and Rice had refused to recognize.

That it was the theory of the prosecution is evi-

denced by its efforts to establish directly from its

witness, Seymour (R. 408) the amount of revenue

which could be derived from slot machines, and by

the cross-examinations of defendant's witnesses (par-

ticularly Newland—R. 383-392) in an unsuccessful

effort to establish the number and locations of slot

machines and the average revenue therefrom.

The Government's proofs did not show either di-

rectly or indirectly the receipt of even one penny of

unreported income from the coin operated machines.

*The statement was highly prejudicial to the defendant. It put

on his shoulders the unwarranted burden of producing his own
temporary records, which, if pertinent at all, were part of the

prosecution's burden of proof.
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Nor did it show the receipt of any amount of un-

reported income whatever from the Foresters Club

at Lewiston—nor during the short period of their

operation in 1945 from the Gem Ckib at Athol and

the Foresters Ckib at Coeur d'Alene.

It was not shown that defendant had access to the

coin machines, or that he ever made or joined in any

of the collections or surreptitiously received any of

the proceeds.

It was not shown that defendant had personally

conducted any of the business in the taverns or han-

dled any of the money. It was not shown that he

handled or had anything to do with the books of

account. All of these things were done by his em-

ployees, who were called by him as witnesses.

His books of account were accurate and balanced

in all respects as was shown by the prosecution's wit-

ness, Emasio ; and his income tax returns in question

correctly reflected such income (R. 63-80). The

prosecution's witnesses who referred to defendant's

books of account found no errors therein and pointed

out none. The chief mtnesses for the prosecution,

Olsen and Rice, accepted the books of account as

being accurate prior to the year 1945 and for the

years 1945 and 1946 they accepted the books as being

accurate for the purposes of their testimony—except

to the etxent that such books did not disclose to them

the source of defendant's "unexplained" expendi-

tures.
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Olsen testified as to each of these expenditures

(R. 242-243) :

''Q. What is the next item?

A. This is a loan to Mr. Sonduck, or a num-
ber of loans, the figure is $39,613.06 which we
could not determine the source that is we couldn't

determine the source of the income from which
those were paid or made.

Q. And the next item will you identify that

or tell us what it is?

A. That is a $5,000.00 loan to M. R. Arnold
which we couldn't determine.

Q. And the next, Mr. Olsen, what is that?

A. $28,800.00 investment in the Dan Mac Lease

which we could not determine the source of.

Q. And the next item on the exhibit?

A. A payment of $7,789.13 which we couldn't

determine the source of.

Q. And the next is the aggregate total?

A. Yes, sir, $81,202.19."

Olsen also testified that the ''unexplained" expendi-

tures for 1946 amounting to $70,769.76 came from

''undetermined sources" (R. 242).

Olsen testified as to the source of these items on

cross-examination (R. 253-254) :

"Q. It could have come from income from
earlier years or cash that he had at the beginning

of this period upon which you base your exami-

nation ?

A. There was no indication in January 31 or

41 that he had any cash on hand other than what
McFee told us that he had.

Q. Just wait a minute, you have testified that

you had no knowledge of what money that McFee
had at the beginning of 1941?
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A. Yes, we had what he told us.

Q. You had no record of his money or his

worth except what he told you?

A. That is correct.

Q. And these items, if there were any such

funds, these could have been as well purchased

or paid out of these funds as any others ?

A. Yes, sir, that is correct.

Q. Do you have any knowledge that McFee
had other funds beside those reported on these

income tax returns?

A. No.

Q. Did you have any knowledge that he did

not have other businesses?

A. No, sir.

Q. All of these items of expenditures that you

have testified about could have been paid out of

money in his possession in 1941, could they not?

A. If he had sufficient money to pay them.

Q. At the beginning of that time ?

A. Yes, sir."

The other chief Government witness, Rice, testified

(R. 286) :

*'Q. I think you stated that you didn't know
of any physical assets that he had prior to 1936?

A. That is right.

Q. Do you know that he had no physical

assets ?

A. Not definitely.

Q. You don't know what he might have had
that are not reflected on these books, and do

not have to be on there?

A. That is right."

As to prior personal assets not recorded on the

business books of account, Rice testified (R. 288-289)

:
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*'Q. Were the assets of the North Idaho Sales

Company augmented by $114,000.00 in 1943?
A. Not by my computation, I followed the

books.

Q. They did not show this item?
A. For liquor sales, $114,000.00 for liquor

sales.

Q. As expended?
A. No.

Q. $114,000 didn't show on the North Idaho
Sales account as expended?
A. That is right, it was paid in cash.

Q. Paid in cash ?

A. That is right."

It is evident that these two witnesses who were

the backbone of the prosecution's case did not know
whether or not the defendant had on hand at the

beginning of ' 1945 personal assets not recorded on

the business books of account ; that they knew he had

had a substantial amount of cash in 1943, which they

assumed, for lack of knowledge, was not on hand

in 1945; that they did not know whether the ''unex-

plained" expenditures were made from the sources

reported in the income tax return or not and merely

assumed, from lack of knowledge, that the sources

were from the surreptitious proceeds of slot machine

collections.

Surely, on the basis of such flimsy evidence, which

amounts to nothing more than a suspicion, it cannot

be said that the prosecution established, beyond a

reasonable doubt, that the sources of the expenditures

was unreported current collections from these slot
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machines, pin balls and phonographs. How could the

defendant, who had no access to the machines or to

the proceeds, collect $81,000 in 1945 without anybody

knowing about it ?

The only other available source specified under the

bill of particulars was, as pointed out above, the three

clubs for the first half of 1945 and one club for the

balance of the year and for all of 1946. The entire

gross receipts from these clubs during 1945, less ad-

mitted operating expenses, were less than $80,000

without taking into account cost of goods sold. Surely

any extractions of such magnitude from either the

slot machines or the taverns would have been discov-

ered by his employees.

Yet each of the key employees who made the col-

lections, made the bank deposits, kept the books of

account or managed the taverns were called as wit-

nesses by the defendant and completely negatived any

possibility that the defendant had access to or could

have derived unreported revenues from that source

(R. 295, 300, 325, 333, 347, 355, 360, 393).

Surely it must be evident that the prosecution did

not establish beyond a reasonable doubt that defend-

ant realized unreported income in 1945 or 1946 from

either of the possible sources referred to in the bill

of particulars, namely, the coin operated machines, or

the taverns. Nor did the proofs of the prosecution

negative the hypothesis that defendant may have ob-

tained the moneys from other sources, including cash

on hand (Guilheau v. United States (5 Cir., 1933),

288 Fed. 731).
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This is not such a case as was considered by this

Court in John Barcott v. United States, 169 F. (2d)

929, for in present case it was not shown by the

prosecution that the defendant himself had access

to the source of income, i.e., the slot machines or

that he personally handled any of the tavern receipts,

or that he did not have any cash on hand; and the

defendant's evidence, as well as that of the prosecu-

tion, not only affirmatively indicated the existence of

cash on hand (R. 394, 304, 332, 368) and the reason

and necessity therefor because liquor could not be

purchased by check (R. 371) but also negatived any

possible surreptitious access to the sources designated

in the bill of particulars; while in the Barcott case

there was no showing that the receipts from de-

fendant's restaurant business were properly handled,

recorded, and reported solely by employees ; an ade-

quate basic starting point apparently was estab-

lished; there was direct evidence of intent; and the

existence of prior assets was negatived.

Appellant submits that in the present case the

prosecution did not establish, beyond a reasonable

doubt, the receipt of current income from the sources

designated in the bill of particulars and, therefore,

the motions to dismiss should have been granted.
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IV.

THE TRIAL COURT ERRED IN REQUIRING DEFENDANT'S AT-

TORNEYS TO TESTIFY AS TO CONFIDENTIAL COMMUNICA-
TIONS.

The law is well settled that without the consent

of the client, an attorney may not testify as to com-

munications which have passed between the attorney

and his client. This rule includes not only advice and

opinions given, but includes all communications of

both attorney and client, both oral and written, and

extends to documents, books, papers, etc., which may
have been used by the client in giving such informa-

tion to his attorney. Jones on Evidence, Fourth Edi-

tion, Yol. 3, pp. 1346, 1351; Wigmore on Evidence,

Third Edition, Vol. Ill, par. 2308, p. 595.

In the amended bill of particulars the Government

alleged that the defendant paid $16,500.00 in fines

during 1946 (R. 27). By stipulation it was shown that

the books of the District Court for the District of

North Dakota showed that payments were credited

to A. F. McFee's account of $25,000.00, and that

$4,000.00 and $2,500.00 were credited to the accounts

of McDonald and Schwenk, respectively (R. 108).

Through the witness Jones, it was shown that Keane

purchased cashier's checks totalling $15,500.00, which

were identified as Plaintiff's Exhibit 17, and that

these checks went first through the Dakota National

Bank of Fargo, North Dakota (R. 91). The Govern-

ment proved that cashier's checks of $2,500.00 and

$11,500.00, identified as Exhibits 30 and 31, respec-

tively, were purchased by E. M. Stern and that F. C.
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Keane was with Stern (R. 119-120). None of this

testimony proved that the monies in question came

from McFee. To prove this the Government called

two lawyers, F. Clayton Keane and E. M. Stern.

These two men testified that at the times about which

they were questioned a relationship of attorney and

client existed between them and McFee (R. 134, 122).

To all of the matters referred to hereunder, appro-

priate objection was made to answering on the

grounds that the privilege existed, but such objections

were overruled.

F. Clayton Keane testified that McFee gave him

$12,500.00 on January 28, 1946, with instructions to

purchase a cashier's check which he had his secretary

do, and he further testified that the $3,000.00 check

was handled in the same way (R. 135). These two

checks made up Exhibit 17. As to Exhibits 30 and

31, Keane testified that he received $9,000.00 from

McFee and purchased a $7,500.00 cashier's check, gave

$1,500.00 to Stern and returned the remainder to

McFee (R. 137). He was also made to testify about

a copy of a note which was embodied in a complaint

which he had drawn on instructions of McFee, but

which he did not file (R. 137-138). He read the

amount of the note as $5,500.00, and its date as Jan-

uary 31, 1946. He was also forced to testify that he

wrote a check in McDonald's favor for $4,750.00 and

that McFee gave him the money for the check (R.

139).

Stern was questioned about Exhibit 17, and he testi-

fied that he deposited $12,500.00 in the Dakota Na-
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tional Bank at Fargo, North Dakota, and that this

amount was ''partially" used to make payment to

the District Court for the District of North Dakota

(R. 122). He further testified that he cashed the

$3,000.00 check and gave the proceeds to McFee. He
was compelled to give the jury an accounting of the

money he received in connection with the matter in-

cluding the amoimt of his own fee (R. 127).

The testimony given by these two lawyers shows

that every matter to which they testified was done

by them as the result of communications received

from their client, McFee, and was done for and in

the course of the business for which the attorney was

employed. It was privileged and inadmissible. It was

used as a last resort by the Government to prove

payments by McFee which apparently could not be

connected up without the privileged testimony of these

two attorneys. Such testimony could not be compelled

from McFee, because of his privilege against self-

incrimination and it should not have been compelled

from his attorneys. See Wigmore on Evidence, Vol.

VII, Third Edition, pars. 2307 and 2308, and Bough

V. Lee (DC SD NY-1939), 29 Fed. Supp. 498. It is

believed that the following language of this Court

taken from its decision in the case of Baldwin v.

Commissioner of Internal Revenue (9 Cir., 1942), 125

F. (2d) 812, 814, aptly fits the situation here

:

''In Elliott V. United States, 1904, 23 App. D.C.

456, page 468, the Court stated the rule as fol-

lows: 'Professional communications, made by

client to attorney, or communications passing be-
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tween client and attorney, are, upon principles of

public policy, and from the necessity of preserv-

ing confidence in all matters of business where
the assistance or agency of an attorney is re-

quired, held to be privileged from disclosure ; and
this privilege is that of the client rather than that

of the attorney. This privilege embraced all com-
munications made by the client to his attorney

for and in the course of the business for which

the attorney may be employed. The latter cannot

be permitted to disclose such commimications,

whether they be in the form of title deeds, wills,

documents, or other papers delivered or state-

ments made to him or of letters, entries, or state-

ments, written or made by him in that capacity.

(Citing cases.) The protection is not qualified by
any reference to proceedings pending or in con-

templation, nor is it material that the client be

in no manner before the court where disclosure

is sought to be had * * *.' "

Proof of the expenditures in question was an im-

portant part of the Government's case and this

error was highly prejudicial to the defendant. Such

a direct breach of the rule as to privilege between

attorney and client in reference to an important por-

tion of the Government's case constituted reversible

error.
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V.

THE TRIAL COURT ERRED IN THAT IT FAILED TO INSTRUCT
THE JURY, AS REQUESTED BY THE DEFENSE, THAT
WHERE AS IN THIS CASE CIRCUMSTANTIAL EVIDENCE IS

RELIED UPON AS AN INDISPENSABLE ELEMENT IN THE
ESTABLISHMENT OF THE ALLEGED CRIME THE EVIDENCE
MUST NOT ONLY ESTABLISH GUILT BUT ALSO MUST EX-

CLUDE EVERY REASONABLE HYPOTHESIS OTHER THAN
THAT OF GUILT, IN ORDER TO SUSTAIN A VERDICT OF
GXHLTY.

The questioned instructions given by the Court are

set forth in the Specifications of Error, No. 5, at

pages 20-22, supra.

Income computed on the so-called expenditures-net

worth basis is based on circumstantial evidence.

Bnjan v. United States, supra, 175 F. (2d) 223, 226,

and United States v. Fenwick, supra, 111 F. (2d) 488,

490. The evidence in this case was circumstantial in

nature. There was no direct evidence that defendant

received any unreported income whatsoever; there

was no evidence of any kind of false deductions or

credits claimed; and there was no direct evidence

of an intent on the part of McFee to defeat and

evade taxes. The defendant's counsel properly re-

quested the Court to instruct the jury that, the evi-

dence being circumstantial in nature, such evidence

must exclude every reasonable hypothesis other than

that of guilt in order for the jury to convict (R. 424).

The Court had instructed the jury that it should

consider whether or not the Grovernment had pre-

cluded every reasonable source of the expenditures

except earnings for the years charged. This instruc-
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tion touched upon the requested instruction, but it was

not broad enough. The Court did not say that the

evidence must exckide every reasonable hypothesis

other than guilt. It merely stated to the jury that

the jury should consider whether or not the Govern-

ment had precluded every reasonable source of the

expenditures except earnings for 1945 and 1946. The

Court did not advise the jury that if every reason-

able hypothesis of innocence was not excluded, then

the jury must acquit. The Court refused to give the

requested instruction and an exception was taken to

the failure to instruct as requested (R. 424). After

deliberating for eight hours, the jury returned and

requested that the instruction on the question of cir-

cumstantial evidence alone be given again (R. 425).

This specifically indicated that the jury was bothered

about the consideration it should give to circumstan-

tial evidence. However, at this time the Court did not

even repeat its former instruction that the jury should

consider whether or not the Government had pre-

cluded every reasonable source of the expenditures

except income. It merely told the jury what consti-

tutes circumstantial evidence, and that such evidence

should be "given such weight" as the jury determined

''it was entitled to" and that "circumstantial evidence

will uphold a conviction" (R. 426). The Court's state-

ment was erroneous because circumstantial evidence

will not uphold a conviction unless the evidence as

a whole establishes the hypothesis of guilt to the

exclusion of all other hypotheses.
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Beyond doubt, the instruction requested by counsel

for the defendant was a proper one and failure to

give it constituted reversible error. In the case of

Karn v. United States (9 Cir., 1946), 158 F. (2d) 568,

571, this Court said:

'^The prosecution relied entirely upon circum-

stantial evidence for a conviction. It is sufficient

to say that under such circumstances the evidence

must not only be consistent with guilt, but incon-

sistent with every reasonable hypothesis of inno-

cence * * */'

To the same effect Paddock v. United States (9

Cir., 1935), 79 F. (2d) 872, 876: This is an income

tax case decided by this Court. The Court said

:

''This rule in brief is that the circumstances

shown must not only be consistent with guilt, but

inconsistent with every reasonable hypothesis of

innocence.
'

'

The Court was speaking of an erroneous instruction

given to the jury and pointing out the correct instruc-

tion.

In Affronti v. United States (8 Cir., 1944), 145 F.

(2d) 3, 9, the Court said:

"The Court might properly have told the jury

that some of the evidence was circmnstantial, and

have included in its instructions the circumstan-

tial evidence rule." (The requested instruction

here under discussion.)

Also, in the case of Gurera v. United States (8 Cir.,

1930), 40 F. (2d) 338, the Court said (the case did

not involve circumstantial evidence) :
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''It (the contention) has to do with the refusal

of the court to instruct the jury that, if they
should believe that the facts were as consistent

with innocence as with guilt, then it would be

their duty to acquit. There are cases where such
form of instruction is proper, but these are cases

where the essential facts are proven only by cir-

cumstantial evidence^ and where such evidence,

taken to be true, is as consistent with innocence

as with guilt."

The rule is also stated in United States v. Fenwick,

supra, and Bryan v. United States, supra, and in

Anderson v. United States (5 Cir., 1929), 30 F. (2d)

485, 487.

It is realized that this Court said in the case of

MoCoy V. United States, 169 F. (2d) 776 (page 787) :

"To the extent that the expressions and rul-

ings of this Court in Paddock v. United States,

9 Cir., 79 F. 2d 872, must be construed as in

conflict with our rulings and expressions herein,

they may be deemed to be overruled."

However, the McCoy case can be distinguished from

the instant case in that there was both direct and

circumstantial evidence present in the McCoy case,

whereas in the instant case proof of corpus delicti

was premised upon circumstantial evidence alone. It

is also significant that in the McCoy opinion the

Court made no reference to Karn v. United States,

supra, which was decided after the Paddock case, and

which specifically reaffirms the rule that in a case

based on circumstantial evidence such evidence must
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be consistent with guilt alone and inconsistent with

every reasonable hypothesis of innocence.

On the basis of the evidence in the instant case

obviously the jury, if properly instructed, could rea-

sonably have found numerous sources for the expendi-

tures in question other than that they came from

taxable income earned in 1945 and 1946. The expendi-

tures, particularly for the year 1945, could well have

been made from money accumulated in a prior year

or years. Conceivably, they could have come from

loans, gifts, bequests and inheritance. They could

have come from income made prior to 1936 as the

prosecution did not show whether or not returns were

filed before that year and the record indicates that

McFee was engaged in substantial business transac-

tions in the late twenties and early thirties at a lo-

cation other than his present domicile. There were

also substantial business operations in 1943 out-

side of the North Idaho Sales Company. There

was also evidence of business carried on outside

of the State of Idaho. There are other numerous

sources from which the expenditures in question could

have come from other than from taxable income for

1945 and 1946, which, on the evidence, are as con-

sistent with innocence as with guilt and which are not

mere suppositions. Undoubtedly, the jury, which was

out a long time, was confused with the original

instruction given about circumstantial evidence and

relied on the still more erroneous and incomplete

instruction given after eight hours of deliberation.

Failure to give the correct instruction constituted
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reversible error. Cases of TJ. S. v. Martell (3 Cir.),

199 F. (2d) 670, 672, and U, S. v. Martell (3 Cir.),

F. (2d) (February 26, 1953-53-1 USTC
9230). The latter case quotes from the former as

follows

:

''No one can know for certain what a given por-

tion of a charge does to the collective minds of

the jury but this particular point complained of

was in a charge made after the jury had been
recalled and constituted the last thing they were
told when they retired to consider their verdict.

We think the probability of confusion was such

as to create reversible error."

The Link case also quotes from Starr v. TJ. S., 153

U.S. 614, 626, and from Bollenbach v. U. S., 326 U.S.

607, 612, to the effect that jurors are ever watchful

of the words that fall from the trial judge, and that

particularly in a criminal trial the judge's last word

is apt to be a decisive word.

VI.

THE TRIAL COURT ERRED IN ABUSE OF ITS DISCRETION IN
COMMENTINa ON THE FAILURE OF THE DEFENDANT TO
PRODUCE CERTAIN TEMPORARY SIX OR SEVEN YEAR OLD
RECORDS REFERRED TO AS "BOOKS OF TICKETS".

The trial Court's instruction and comment are set

forth in the specification of errors No. 6, at page 22-23

hereof, supra.

The Court instructed the jury that if it found sub-

stantial evidence, other than admissions of the de-
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fendant, of an absence of personal records and books

of account or of failure of books and records to show

fully all transactions, such evidence derived support

from the defendant's failure to offset or explain such

evidence (R. 417). The Court then commented on the

evidence. It stated that it did not want to comment

on the evidence, but that there was one "outstanding

matter" that the jury was left in the dark about.

(This, therefore, obviously was an important com-

ment.) The Court then asked about the whereabouts

of the tickets showing the receipts and division of

money taken from the slot machines. The Court said

only one of such books had been introduced in evi-

dence and that all of such tickets were traced to the

possession of the defendant. The Court then stated

that all of the witnesses for the defense "said they

had no knowledge of these tickets", and further stated

that it would have been an easy matter for the defense

to produce the tickets if they had not been destroyed

and asked why they were not produced. The defense

took exception to this instruction and comment (R.

424) and when the jury returned to the Courtroom,

the Court referred to its remarks about the failure

of the defense to produce the tickets and stated that

the jury was not to draw any inference from the

Court's remarks, that the matter was one of a ques-

tion of fact for the jury, and that the jury was not

to be influenced about what the Court thought about

the matter (R. 424). This was apparently an attempt

upon the part of the Court to qualify the improper

statement previously given; but the Court itself did

not recede from its own expressed opinion.
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It is realized that in Federal Courts the powers

and duties of a trial judge in connection with instruc-

tions to juries are such as they were at common law

and that the judge may, if he does not abuse his dis-

cretion, comment upon the evidence, call attention

to what he thinks are important portions, and even

express his views of the facts. Of course, it is neces-

sary that the jury be cautioned that it is not bound

by such views and that the jury is the sole judge

of the facts. United States v. Murdoch (1933), 290

U.S. 389, 394, 78 L. Ed. 381, 54 S. Ct. 223 and Querela

V. United States (1933), 289 U.S. 464, 466, 77 L. Ed.

1321, 1323, 53 S. Ct. 698. But in the instant case, the

Court's comments were palpably prejudicial.

As to the evidence of failure to keep personal books

and records and failure of books and records [appar-

ently of the defendant's enterprises] to show fully

all transactions, it is pointed out that neither of these

matters was at issue in this case. There was no

question of the defendant keeping personal records

and books and this was not one of the issues in the

case. There is no requirement that any person keep

a record of the source of personal expenditures. If

there were, we could all be jailed. The prosecution

was premised upon the understatement of income in

his returns from the sources specified in the Bill of

Particulars, namely, the sources included in defend-

ant's tax returns. If the Government had believed

that the defendant willfully failed to keep books and

records, it could have prosecuted him for that offense

under Section 145(a) of the Internal Revenue Code,



88

(Sec. 145(a), Title 26, U.S.C.). The income of the

enterprises of the defendant was recorded in adequate

books and records as was testified to by the witnesses

of the defendant. Furthermore, it was shown by

the Government's witness Emasio and by the revenue

agents who investigated this case that the income

accruing to the defendant as shown by the books and

records of the enterprises was properly recorded and

reported in both 1945 and 1946.

As to the comment about the failure of the defense

to put in evidence the so-called books of tickets, atten-

ion is called first to the fact that the one book

put in evidence was blank and was only introduced

for illustrative purposes to aid in showing how

receipts from coin machines were thrice recorded (R.

207). Secondly, such books were not permanent

records and after their contents had been recorded

in the official books and records, as defendant's wit-

nesses and the prosecution's witness, Masterson (R.

210) testified they were, there was no legal or valid

reason for retaining them. The defendant had no

knowledge, prior to April 3, 1952, nor even prior to

trial, that the prosecution's case involved these coin

machine collections. Very few taxpayers keep tempo-

rary records as long as six or seven years. Thirdly,

if they were in the possession of the defendant at the

time of the trial (and there is no evidence that they

were), he was under no compulsion to produce them

and had a constitutional right not to. The obvious

inference of the Court's remarks is to suggest that

the defendant himself might have produced them at
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the trial. This was only adopting a lefthanded way
of nullifying its instructions that the jury should

not infer guilt from the failure of the defendant to

testify. Furthermore, the Court's statement that

''none of the witnesses * * * for the defense produced

these tickets and all said they had no knowledge of

these tickets" (R. 417) is not accurate. Eight wit-

nesses for the defense and one for the prosecution

testified at length about the tickets and the accurate

recordation of the collections.

The enterprises of the defendant kept adequate

books and records and the testimony of the witnesses

who knew about this matter was entirely to the effect

that all income transactions were properly recorded

in the books of account. The income as shown by

these books and records was properly reported in the

defendant's income tax returns for 1945 and 1946.

The Government abandoned these books and records

and proceeded on the expenditure-net worth theory.

Manifestly, the instructions, together with the Court's

comment, which, in effect, criticized the defendant

for not testifying and producing the tickets, and

which commented on the failure to produce evidence

which was not before the jury, and which was not

even shown to be in existence and which incorrectly

stated the purport of the testimony of defendant's

witnesses, went beyond the discretion of the Court

and was palpably prejudicial to the defendant.

This Court has said, Endleman v. United States (9

Cir., 1898), 86 Fed. 456, 462, that trial Courts should

exercise great care in making comments on the evi-
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dence to juries. Likewise, in Hohart v. United States

(6 Cir., 1924), 299 Fed. 784, 785, the Court said that

due restraint of the right to comment on the evidence

to the jury is as important as the existence of the

power to comment. Furthermore, as stated in Rudd
V. United States, (8 Cir., 1912), 173 Fed. 912, 914,

juries are particularly sensitive to a judge's expres-

sion of opinion concerning facts which observation is

particularly applicable to the instant case. In the

Rudd case, the Court referred to apt remarks of Mr.

Chief Justice Fuller in the case of Starr v. United

States, (1894), 153 U.S. 614, 625, 626, 38 L. Ed. 841,

845, 846, 14 S. Ct. 919, 923. See also. Post v. United

States, (5 Cir., 1905), 135 Fed. 1; Konda v. United

States, (7 Cir., 1908), 166 Fed. 91, and Sandals v.

United States, (6 Cir., 1914), 213 Fed. 569.

In the present case the jury was particularly

troubled with the consideration of circumstantial

evidence. The Court's comment in question bore

directly on one phase of circumstantial evidence

which the Court characterized as an "outstanding

matter." Yet the Court's comment was based (1)

upon speculation (i.e., if the books were in existence)

and, (2) upon mere suspicion, i.e., that, despite the

sworn testimony of eight witnesses for the defense

and one for the prosecution*, the books of account

might not balance with the collection tickets, and (3)

upon an incorrect statement as to the testimony of

*Bergland R. 297, Whitaker R. 303, Dellyea R. 327, Sherman
R. 335, Fields R. 348, Parsons R. 355, Dolan R. 361, Poska R. 398,

for the defense, and Masterson R. 206, for the prosecution.
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defendant's witnesses. The Court's comment was

wholly unwarranted, highly prejudicial to the de-

fendant and constituted an abuse of discretion.

VII.

THE TRIAL COURT ERRED IN PERMITTING WITNESSES FOR
THE GOVERNMENT TO TESTIFY AS TO EXTRA-JUDICIAL
STATEMENTS MADE BY THE DEFENDANT SUBSEQUENT TO
THE FILING OF THE RETURNS IN QUESTION, WITHOUT
SUBSTANTIAL INDEPENDENT PROOF OF THE CORPUS
DELIOTL

The rule referred to above is well established.

Extra-judicial admissions are not sufficient to author-

ize a conviction unless corroborated by substantial

independent evidence of the corpus delicti, Forte v.

United States (DC-Cir.), 94 F. (2d) 236, 243; Pines

V. United States (8 Cir.), 123 F. (2d) 825, 829; Gord-

nier v. United States (9 Cir.), 261 Fed. 910, 912.

But such corroborating evidence need not go so far

as to establish the corpus delicti beyond a reasonable

doubt. Claude E. Spriggs v. United States (9 Cir.),

198 F. (2d) 783; William R. Davena, Jr., v. United

States (9 Cir.), 198 F. (2d) 230.

The corpus delicti includes not only the body or

substance of the crime, but also the criminal means

by which it was committed. Pines v. United States,

supra, at p. 830; Forte v. United States, supra, at

p. 243.

The rule, in its application to a tax case based upon

proof of ''net worth," is stated in United States v.

Fenwick, (7 Cir.), 177 F. (2d) 488, 489, as follows:
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^^The tax return for each year was prepared

by a deputy collector in accord wdth information

supplied by defendant. At the trial, the govern-

ment offered no e^^ddence that the income re-

ported was erroneously stated; nor did it ques-

tion any of the deductions made by defendant.

On the contrary, it relied entirely upon what it

contends is sufficient evidence to establish an
increase in net worth during each of these years

in excess of the tax reported and expenditures

in excess of reported income.

'*In such a situation we must keep in mind
that the conviction can not stand unless there is

proof of the corpus delicti, existence of which

can not be presumed or established by an extra-

judicial admission. The government must, by

competent evidence, prove beyond reasonable

doubt that the crime charged has actually been

committed, (citing cases) In the latter case

we said 'Appellant contends that, ''In a net

worth case, the starting point must be based

upon a solid foimdation and a Revenue Agent's

statement of the defendant's oral admission or

confession when uncorroborated is not sufficient

to convict." We fully agree with his statement

of the law.' In other words, to justify the con-

\T.ction, there must be proof beyond reasonable

doubt and exclusive of any express or implied

extrajudicial admission by defendant, that de-

fendant evaded some income tax. (citing cases)

Inasmuch as there is no direct proof that defend-

ant received income which he did not report, we
must test the validity of his conviction by the

rules enunciated in the cases cited to determine

whether there is such proof of increase in net

worth, irrespective of defendant's implied ad-
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missions out of court, as to justify a finding of

guilt. Such proof, circumstantial in character,

in view of the principles announced, must be such
as will exclude every reasonable hypothesis ex-

cept that of guilt. Evidence of mere probability

of guilt, of course, is not sufficient."

(a) The essential element in establishing the

corpus delicti in the present case was proof of the

receipt by defendant of unreported taxable income

during the years 1945 and 1946 from the sources

designated in the Bill of Particulars.

As has been shown above (pp. 65-75), the prosecu-

tion did not establish, either by substantial evidence

or any evidence whatever beyond a mere suspicion,

the receipt by defendant of any amount of money
from the only two possible sources designated in the

Bill of Particulars, namely, his slot machines or

from his taverns (or tavern in 1946) in excess of that

duly recorded on the business books of account and

reported in his returns. Therefore, the prosecution

failed to establish, by substantial evidence independ-

ent of the extrajudicial statements, the commission

of the offense charged in the indictment as limited

by the Bill of Particulars. The trial Court's admis-

sion of the extra-judicial statements of the defendant

was, therefore, erroneous.

t' (b) The admission of the extra-judicial state-

ments was also erroneous for the further reason that,

regardless of source, the amounts in question were

not shown to be taxable income. Such a showing was

a necessary element in establishing the corpus delicti.
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In order to correctly compute net income upon the

net worth-expenditure basis an adequate and firm

starting point for the net worth-expenditure com-

putation must be arrived at. At the time the admis-

sions or extra-judicial statements in question were

received in evidence through Olsen and Rice, such

a starting point had not been established. In fact

a competent starting point was never proved; and if

the admissions (1) that the defendant had only the

sum of $50,000 on hand as at January 1, 1942, (2)

that the defendant said he had no other source of

income, other than the known sources, from which

the expenditure for 1945 and 1946 could have been

made, (3) that he had received no inheritance, (4)

about the request for a sworn statement from McFee

and his refusal to give one, and (5) about McFee 's

statement that Churdsland could testify that McFee

had $50,000 on hand as at January 1, 1942, had been

eliminated from the evidence, the starting point

would have been even more vulnerable. These state-

ments undoubtedly were considered and relied upon

by the jury. The admission of such statements, be-

fore establishing the corpus delicti, was erroneous.

At the time this evidence was admitted, the Govern-

ment in its attempt to establish an adequate starting

point had produced the returns of McFee for 1942,

1943, and 1944, had established that he did not file

returns in the District of Idaho prior to 1936, had

proved the amount of taxes paid for 1936 through

1941, and had proved the amount of income reported

for some of these years through the testimony of
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revenue agents. On the other hand, it had not shown
that McFee had not filed returns in districts other

than Idaho for years prior to 1936 and this would

have been a simple task for the Government. It had

not shown by independent evidence that McFee did

not have amounts owing to him from prior years or

that he had not made loans out of which the expend-

iture could have been made or that he had not re-

ceived gifts, bequests or inheritances. It did not

produce any financial statements which McFee had

submitted to banks or like institutions, although this

is the usual way of showing a starting point and the

record is silent as to any attempt to locate such state-

ments. All the Government did to fix the net worth

as at January 1, 1941 was, in addition to what has

been related above, to examine the records of McFee 's

enterprises for the period prior to 1942, and the local

county and Court records, but for sales only, for the

period after 1941. The witness Olsen admitted that

he relied on hearsay (R. 252-253) and that the con-

clusions he drew were based on what has just been

related (R. 239, 251). The witness Rice's testimony

agreed in general with that of Olsen and Rice ad-

mitted that he did not know whether the county

records of the Northern Idaho counties showed

ownership of property because they were looking

only for sales (R. 292), and that he did not examine

brokerage accounts (R. 282).

The actual reliance on the extra-judicial statements

of defendant in establishing the net worth and hence

the corjMS delicti is illustrated by the following testi-

mony of Olsen (R. 253-254) :
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''Q. Just wait a minute, you have testified

that you had no knowledge of what money that

McFee had at the beginning of 1941.

A. Yes, we had what he told us.

Q. You had no record of his money or his

worth except what he told you?
A. That is correct.

Q. And these items, if there were any such

funds, these could have been as well purchased

or paid out of these funds as any others?

A. Yes, sir, that is correct.

Q. Do you have any knowledge that McFee
had other funds besides those reported on these

income tax returns?

A. No.

Q. Did you have any knowledge that he did

not have other businesses?

A. No, sir.

Q. All of these items of expenditures that you

have testified about could have been paid out of

money in his possession in 1941, could they not?

A. If he had sufficient money to pay them.

Q. At the beginning of that time?

A. Yes, sir."

Rice testified (R. 279-282) :

"Q. (By Mr. Emigh) : Mr. Rice, you made
no personal investigation in 1936 as to the assets

of Mr. McFee at the beginning of that year?

A. No, not definitely at that time.

Q. You didn't make any determination as

to whether or not on January 1, 1936, he had

other assets or other property available which

did not appear on the books through the period

that you have testified to?
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A. I talked to him regarding the resources

and all questions that came up.

Q. I am speaking of your investigation in

1936?

A. My investigation,

Q. Let me finish, I am speaking of your
investigation in 1936 and not the statements

which you have testified to since?

A. Through this determination I have, yes,

sir.

Q. From those books that you have spoken
of from which you made your determination,

did you make any independent investigation to

determine whether or not he had other assets

than you found on the books at the beginning

of 1936?

A. I made some investigation through check-

ing various records to see whether he sold any-

thing during the period we are interested in.

Q. How far back did the records go?

A. We started with 1942."
* * it it * * *

^'Q. Did you determine from the investigation

that he had been engaged in business for some

15 or 20 years before 1936, or possibly 25 years?

A. I heard that.

Q. You didn't investigate that?

A. That was hearsay.

Q. Did you investigate to determine whether

or not he had any assets in the way of bank

accounts in 1936?

A. I found no bank accounts other than the

one personal bank account in all of my investiga-

tion.

Q. Prior to 1942 what banks did you examine?
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A. The First National Bank of Wallace for

personal bank accounts.

Q. Did you have knowledge that he had been

a resident of Spokane?
A. Not a resident, no.

Q. Did you make any examination as to any

assets in any Spokane bank!

A. No.

Q. Did you make any investigation as to any
assets in any Sandpoint bank?

A. There was an account of the North Idaho

Sales in Sandpoint.

Q. You confined your investigation to these

books and records identified in Court.

A. Not entirely, no, sir.

Q. And I believe you said investigation of the

County records in 1942?

A. And forward to the end of 1947.

Q. Did you ascertain in this investigation that

he had, during this period from 1936 to 1942 and

up to 1944 owned various pieces of property in

this county, in Shoshone County and other coun-

ties in Northern Idaho? I

A. I wasn't looking for that, I was looking

for records of sales of property through 1942 to

1947.

Q. You were looking for sales?

A. Yes, sir." Y'

''Q. Did you make any investigation as to

these items, bonds, stocks and so on?

A. In questioning Mr. McFee, yes, sir.
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Q. In asking Mr. McFee, that was the only

investigation that you made as to properties of

that kind prior to that period, is that true?

A. As to properties prior to that time.

Q. Yes, as to stocks, bonds, cash and other
similar property which would be ready for con-

version into cash.

A. I found no record of any sales during the

period that we were interested in, it didn't make
any difference whether he had back there, in that

time, and still had it, all that we were interested

in was what he made in those years."

Also (R. 286) :

"Q. I think you stated that you didn't know
of any physical assets that he had prior to 1936?

A. That is right.

Q. Do you know that he had no physical

assets ?

A. Not definitely.

Q. You don't know what he might have had

that are not reflected on these books, and do not

have to be on here ?

A. That is right."

Rice's computation and testimony (other than as

to conversations and extra-judicial statements) was

premised upon a net worth starting point of $2,000

in 1936 (R. 274), one-half of which admittedly was

McFee 's contribution.

Yet, as shown by the foregoing quoted testimony,

neither the witness Rice nor Olsen had any knowledge

as to pre-1936 assets, for '^ asking Mr. McFee" was



100

the only investigation made *'as to properties prior

to 1936" (R. 282). And no serious effort was made

to locate any pre-1942 assets outside of the books of

the North Idaho Sales Company. They were looking

''only for sales" (R. 282) ''because it didn't make

any difference" what he had in the way of prior

assets (R. 283).

Thus, it is evident not only that neither the 1936

starting point of a $1,000 net worth nor the 1942

starting point for assets on hand was not a firm start-

ing point, but also that the testimony of both Olsen

and Rice was premised to a substantial extent on the

extra-judicial statements of the defendant.

The establishment of (a) the source of the alleged

income as being from the sources designated in the

Bill of Particulars and (b) the establishment of an

adequate starting point were both essential parts of

the corpus delicti and it was incumbent on the Govern-

ment to do this by independent e\ddence without

reliance upon admissions alleged to have been made

by the defendant. The Government did not take the

usual steps to establish a starting point, it did not

investigate matters which it could easily have ascer-

tained, and obviously because of the lack of a firm

starting point, the alleged expenditures in 1945 and

1946 could have come from various sources which did

not constitute taxable income in those years. It was

therefore, erroneous to allow the agents to testify

about admissions when the Government had proved

little more than conjecture and suspicions as to the
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evidence of prior assets, and as to the source of the

current ''unexplained" expenditures. Caringella v.

United States, (7 Cir., 1935), 78 F. (2d) 563; United

States V. Corlin, (DC-SD:Cal.-1942), 44 F. Supp. 940.

CONCLUSION.

Each of the assigned errors constitutes an adequate

ground for reversal. Error No. 2, premised upon the

failure of the prosecution to establish a firm starting

basis for its net worth computation, and Error No.

3, premised upon the failure of the prosecution to

establish the receipt of unreported income from any

of the sources designated in the Bill of Particulars,

each constitute an adequate ground for a reversal

and an entry of a judgment of acquittal in accordance

with the defendant's motions for such judgment at

the close of plaintiff's case and at the close of all

testimony.

Dated, March 27, 1953.

Respectfully submitted,

Hakold S. Purdy,
Coeur d'Alene, Idaho,

J. F. Emigh,
47 North Main Street, Butte, Montana,

Attorneys for Appellant.

Elden MoFakland,
618 Southern Building, Washington, D. C,

On Brief.
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OPINON BELOW

The District Court rendered no opinion.

JURISDICTION

The appellant was indicted on November 8, 1951, in

the District Court for the District of Idaho, for wilfully

and knowingly attempting to defeat and evade a large

part of the income tax due and owing by him for the

calendar years 1945 and 1946, in violation of Section

145(b) Internal Revenue Code (R. 3-4.)

On May 1, 1952, the jury returned a verdict finding

the appellant guilty on each count of the indictment.

(R. 32.)

(1)



On May 1, 1952, the District Court committed appel-

lant to the custody of the Attorney General for im-

prisonment for a period of one year and six months

and to pay a fine of $7,500 on count one, and one year

and six months and to pay a fine of $7,500 on count two

;

the imprisonment on count two to run consecutively

with the term of imprisonment imposed on count one

;

the imprisonment on count two to be suspended and the

appellant placed on probation for two years, the pro-

bation period to begin after service of sentence on count

one ; and as a condition of the probation the appellant to

pay the amounts due the Government for income tax.

(R. 32-33.) Jurisdiction of the District Court was

conferred by 18 U.S.C, Section 3231, and Eule 18,

Federal Rules of Criminal Procedure.

Notice of appeal was filed on May 12, 1952. (R.

34-35.)

This Court has jurisdiction under 28 U.S.C, Section

1291.

QUESTIONS PRESENTED

1. Did the trial court abuse its discretion in denying

appellant's motion for continuance?

2. Is the evidence sufficient to support the verdict?

3. Did the i^roof offered by the Government cor-

respond to the allegations in the original and amended

bills of particulars?

4. Were matters testified to by appellant's attorneys

such confidential communications as to clothe them with

the privilege of the attorney-client relationship ?

5. Did prejudicial error occur in the instructions

given by the court to the jury, or in the rejection of

appellant's proposed instructions?



6. Did the court abuse its discretion in commenting
upon the evidence ?

7. Were extra-judicial admissions of appellant

properly admitted in evidence ?

STATUTE INVOLVED

Internal Revenue Code :

Sec. 145. Penalties.

(b) Failure to Collect and Pay Over Tax, or

Attempt to Defeat or Evade Tax.—Any person re-

quired under this chapter to collect, account for,

and pay over any tax imposed by this chapter, who
willfully fails to collect or truthfully account for

and pay over such tax, and any person who willfully

attempts in any manner to evade or defeat any

tax imposed by this chapter or the payment
thereof, shall, in addition to other penalties pro-

vided by law, be guilty of a felony and, upon con-

viction thereof, be fined not more than $10,000,

or imprisoned for not more than five years, or

both, together with the costs of prosecution.

(26 U.S.C. 1946 ed.. Sec. 145.)

STATEMENT

Appellant has not seen fit to make a statement of the

evidence, except as it appears incidentally in the course

of his "Statement of the Case", which is in reality a

summary of the questions involved, and in the course of

the argument in his brief. Moreover, such statements



as do appear are fragmentary, incomplete, and viewed

in the light most favorable to him. Accordingly, it is

deemed necessary to make a statement of the evidence

for the assistance of the Court.

The appellant, Austin F. McFee, during 1945 and

1946 was the owner of the North Idaho Sales Company,

engaged in operation of coin-operated machines desig-

nated as slot machines and phonograph machines (R.

64-66, 72, 295, 334, 338, 347-348, 392), the Forester's

Club, a tavern, Lewiston, Idaho (R. 67-68, 74, 300-302),

the Dan Mac lease and Dan Murphy lease mining opera-

tions (R. 154-156) the Big Barn and the Gem Club,

Athol, Idaho, (R. 66-67, 223) and the Samuals Hotel,

Coeur d'Alene, Idaho (R. 73-75), the Forester's Club,

Coeur d'Alene, Idaho (R. 68, 220, 325-333), and also

had income from rents, dividends and interest (Ex. 1

and 2).

Books were kept by managers and employees of the

various enterprises (R. 297, 301-302, 325-328, 336, 348-

349, 355-357, 360-363, 394), and the tax returns in ques-

tion were prepared by Wilford J. Emasio, who prac-

ticed accountancy as a sideline, from records of bank

deposits, books of the North Idaho Sales Company,

from information given by managers of the various

businesses and various other sources (R. 59-78). The

receipts from phonograph and slot machines were sum-

mary figures furnished by the North Idaho Sales Com-

pany employees. (R. 54-65.) Mr. Emasio took the

monthly totals and entered them in the general ledger

(R. 65) ; he did not audit the figures to determine if

they were correct, except to reconcile them with the

bank statements (R. 77-79).

The method of collection of slot machine and phono-



graph receipts was testified to by the collectors and

route supervisors in various locations. Coins collected

at a particular location were counted
;
pay outs were de-

ducted to reimburse the location owner; the balance

was divided ; a record of the share belonging to North

Idaho Sales Company was made in a receipt book con-

taining numbered receipts in original and two tissues

(Ex. 39) ;
both the collector and the location owner

signed the receipt and the tissues ; one tissue was given

to the location order and the others left in the book. The

book was then turned in to a girl employee of the North

Idaho Sales Company, together with the money col-

lected, and she checked the receipts to balance them

with the collections and made the bank deposits. In

other instances the collector made the bank deposits

and sent the receipt book and the deposit slip to the

North Idaho Sales Company. (R. 296-299, 334-338,

347-350, 355-357, 398.) After checking these records

the bookkeeper turned them over to appellant. (R.

399.) They were not furnished to the revenue agents

(R. 260) although they were requested (R. 399).

Government witnesses testified that appellant has

made substantial expenditures in excess of his avail-

able declared resources (R. 241-246, 251-252) as fol-

lows:

1945:

Investment in Dan Mac lease... $28,800.00 (R. 155-156, 158, 242)

Loans to Sonduck and Schwenk
Lumber Company 39,613.06 (R. 172-185, 242; Ex.

8,37,38)
Loan to M. R. Arnold 5,000.00 (R. 143-144, 242)

Loan repaid to Idaho First Na-
tional Bank of Wallace, Idaho 7,789.13 (R. 85-89, 236-237,

243; Ex. 16)

Total $81,202.19



1946:

Purchase of cashier's checks

#124957 $ 3,000.00 (R. 91-92, 116, 244;

Ex. 18)

#125175 6,000.00 (R. 91-92, 244; Ex.

18)

# 125406 5,000.00 (R. 92, 214-215, 244

;

Ex. 19)

Purchase of Coeur 'Alene Con-
solidated mining stock 10,000.00 (R. 140-142, 244)

Investment in North Idaho Sales

Company 5,000.00 (R. 222, 244)

Investment in Forester's Club in

Lewiston 3,000.00 (R. 224, 244)

Investment in Dan Mac lease. . . . 21,250.00 (R. 155-156, 159-163,

166, 227-228, 244)

Payment of fines 16,500.00 (R. 108-139, 244)

Payment of attorneys fees 3,000.00 (R. 124-125, 244)

Loans made 8,400.00 (R. 109-115, 143-150,

244)

Loans repaid 5,637.68 (R. 87-89, 244)

Total $86,787.68

From the 1945 total was subtracted $123.76 in divi-

dends not deposited in bank which could have been used

to pay these items and an amount of $1,167.29 allowed

for machines lost. (R. 243.) Government witness

Olsen testified that he analyzed appellant's drawing

accounts in his various enterprises and his various bank

accounts and that none of the foregoing expenditures

were made from these sources. (R. 218-237.)

The foregoing total was reduced by known private

resources consisting of $544.02 miscellaneous receipts

not deposited in bank accounts, $1,000 repayment of

loans received, $15,000 proceeds of company check

cashed, and credit for $473.90 allowed for equipment

allegedly stolen and not claimed on the tax return. (R.

244-245.)

A. F. McCain, a grocer, testified that he had employed

appellant in 1935 as a butcher for 8 or 10 months at a



salary of from $50 to $60 a week Avitli a 25 7o bonus on
earnings. (R. 150-154.) Harold Masterson testified that

in 1934 or 1935 he and appellant lived at Samiials Hotel

where they paid $1.50 a day for rent, and they moved
to the back room of a cinder block building because

''We thought that the expenses were less—maybe he

knew that I could cook". (R. 201-203.) He worked for

appellant at that time in the slot machine business

and was paid $12 a week, but he did not always cash

the check because "I knew the money wasn't there"

since "They called me from the bank". (R. 202-203.)

Internal Revenue Agent Carl Rodgers testified that

in 1938 he examined the appellant's individual income

tax return and the partnership return of North Idaho

Sales Company for the year 1936 ; that the partnership

was composed of appellant and his daughter as equal

partners with an original capital investment of from

$1,500 to $2,000 ; that appellant reported a total income

of $1,504.62 for 1936. (R. 188-191.) He later examined

appellant's individual and the partnership return for

1939 and stated that appellant rej^orted one-half of

the partnership net income of $18,362.27 for the year,

or $9,181.13. (R. 192-193.) H. R. Mclntyre, another

revenue agent, examined appellant's individual tax lia-

bility and the partnership net income for the years 1937,

1938, 1940 and 1941. (R. 194.) In 1937 appellant re-

ported a loss of $81.29 (R. 195), in 1938 a net income

of $3,171.80 (R. 196-197), in 1940 a net income of $11,-

986.52 (R. 197) and in 1941 he did not have appellant's

individual return, but was supplied with api)ellant's

retained copy which showed net income of $9,587 (R.

217-218.) Appellant filed no returns with the Collector

in Idaho prior to 1936. (R. 48.) Appellant's income
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tax returns for the years 1942 through 1944 were intro-

duced as exhibits 3, 4 and 5. (R. 49-50.)

Special Agent Clifford M. Rice testified that on the

basis of the reported income of appellant from 1936

through 1944 and on the basis of expenditures shown

on the books, the bank accounts and other accounts and

known expenditures during those years, appellant could

have saved from his reported income a maximum of

$17,855.20, plus an additional amount of $2,800 in

monthly checks from 1936 to 1941 if he had not spent

this amount to live. (R. 273-279 ; Ex. 52.)

Witness Olsen testified that he had also computed

appellant's income on the "net worth basis". (R. 245;

Ex. 49, 50.) This computation credits appellant with

a net worth on January 1, 1945, of $185,325.50 and a

net worth on December 31, 1945, of $291,135.20, for an

increase in net worth of $105,809.70. (R. 246-247.) In

1946 his net worth increased to $373,236.81, or an in-

crease of $82,101.61, plus expenditures not reflected in

the net worth increase of $31,818.48, for a total income

of $111,716.82. (R. 247-248.)

In order to account for the expenditures made during

1945 and 1946 appellant would have needed approxi-

mately $150,000 in cash on hand at the beginning of

1945. (R. 257.) Both Olsen and Rice testified that

during a conversation with appellant and his account-

ant the appellant estimated that he had on hand at

the end of 1941 about $50,000 in cash. (R. 237-240, 257,

264-267.) Appellant later informed Rice that Oscar

Churdsland could corroborate this statement (R. 267),

but Churdsland did not (R. 272). Churdsland was

not called as a witness. Olsen also testified that even

if appellant had $50,000 on hand at the end of 1941 he
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would not have had it at the beginning of 1945 because

he had unaccounted expenditures in 1943 and 1944 that

would have used it up. (R. 256.) To determine any
other possible source of funds the agents examined ap-

pellant's books and records, the court records and the

county records in Wallace, Shoshone and Kootenai

County, and at Sandpoint, in that county, and also in

Lewiston and Moscow for any evidence of sales or any

transactions which might have taken place which he

might have forgotten about that could increase or ac-

count for some of the expenditures. (R. 239-240.)

Appellant told Rice and Olsen that he had received no

inheritances. (R. 266.)

Witnesses for appellant testified generally as to the

manner in which collections were made from the coin

machines and the nature of the books kept in the various

enterprises. (R. 294-306, 325, 371.) They testified that

appellant did not make collections personally (R. 348)

and that the amount of money collected had to balance

with the receipt books and the bank deposits (R. 297-

298, 348-349) . The witnesses were unable to recall the

locations at which the machines they serviced were

placed (R. 299, 342-343, 352-353), although they had

worked for appellant for periods of time up to twelve

years (R. 298-299, 334, 339-343, 351-353). There was

also testimony that appellant had a cash hoard in the

safe of the Forester's Club in Lewiston, but none of

the witnesses could state how much was in the file con-

taining the money, nor how much remained on hand at

the end of 1946 or at any other period. (R. 302-306,

332-333.) Appellant did not testify.
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SUMMARY OF ARGUMENT

The denial of the appellant's motion for a continu-

ance was a proper exercise of the trial court's discretion,

for the appellant was represented at all times by compe-

tent counsel, both prior to and continuously after the

indictment, and he fails to show by anything more than

mere conjecture or speculation that additional defen-

sive evidence would have been secured if the continu-

ance were granted.

Both the expenditures and net worth theories upon

which the prosecution was based were founded upon

competent and credible evidence from which the jury

was entitled to infer that appellant could not have

possessed substantial assets in the form of currency or

otherwise at the beginning of the prosecution period.

The evidence plainly showed substantial expenditures

during 1945 and 1916 in excess of the available declared

resources of appellant. His financial and income tax

reporting history were traced from 1936 to the indict-

ment years, and it was conclusively established that he

could not have earned sufficient funds prior to 1915 to

account for his expenditures in 1945 and 1946. The

Government's computations contained all known assets

of the appellant and excluded the possibility that they

could have been derived from non-taxable sources.

There was no variance between the bills of particulars

and the iDroof , and in any event, the test is whether there

was such variance that appellant was taken by surprise

or may be subject to another prosecution for the same

offense. Neither possibility is suggested by appellant,

and the clear import of the record discloses that there

was no surprise but that appellant was well aware of the
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nature of the evidence to be developed by the Govern-

ment.

Testimony of the nature given by ajipellant's former

attorneys Avas not of a privileged nature. They testified

to certain acts of receiving and paying money, and since

this testimony did not relate to the confidential relation-

ship between attorney and client, it was no more jirivi-

leged than the testimony of a banker of other person

empowered to perform the same acts. Moreover, the

receipt and payment of these monies related to only one

count of the indictment and in no way affected the

validity of the verdict on the remaining count.

The instructions of the trial court, read as a whole,

correctly defined the rights of the Government and the

accused and fully and fairly presented the law appli-

cable to the case. The comments of the court during the

instructions were within the bounds of judicial pro-

priety, and the jury was left free to perform its fact-

finding function.

The testimony of two witnesses as to certain "admis-

sions" of appellant was admitted at the close of the Gov-

ernment's case and after the corpus delicti had been

fully established by independent evidence. The state-

ments were made by appellant freely and voluntarily

after being advised of his constitutional rights. It is

sufficient if the evidence corroborates an admission or

confession, without such evidence proving the corpus

delicti independently by either a preponderannce of

proof or beyond a reasonable doubt.
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ARGUMENT

The Trial Court Did Not Abuse Its Discretion in Denying Ap-

pellant's Motion for a Continuation

Appellant was indicted on November 8, 1951, and

arrested on November 17, 1951. He was not arraigned

until April 1, 1952, at which time he entered a plea of

not guilty and the case was set for trial on April 22,

1952. He was represented by one of his counsel "for

some months prior to the indictment" (R. 24) and by

another from April 1, 1952. He was also represented

by Messrs. Newland and Blinn, certified public ac-

countants, and (although not shown in the record) he

was represented by other counsel for some length of

time prior to the indictment. He now contends that

failure of the court to grant his motion for a continu-

ance filed on April 4, 1952 (R. 20-26), constituted an

abuse of discretion.

Appellant recognizes that the matter of a continuance

is one within the discretion of the trial court. (Br. 33.)

We agree. The rule is stated in Franklin v. State of

South Carolina, 218 U.S. 161, 168, as follows:

"It is elementary that the matter of continuance

rests in the sound discretion of the trial court, and

its action in that respect is not ordinarily re\dew-

able. It would take an extreme case to make the

action of the trial court in such case a denial of due

process of law."

To the same effect are Isaacs v. United States, 159 U.S.

487; GoJdshy v. United States, 160 U.S. 70; Yoiinge v.

United States, 223 Fed. 941 (C.A. 4th) ;
Gilmore v.
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United States, 26'8 Fed. 719 (C.A. 5th), certiorari

denied, 255 U.S. 576.

Appellant cites no cases to the contrary. The cases

appearing in his brief relate to the definition of "discre-

tion" mider completely dissimilar circumstances. The
term is defined in The StyHa v. Morgan, 186 U.S. 1, as it

relates to the discretion of a master of a ship in the

handling of cargo ; in Byan v. Chatz, 125 F. 2d 396 (C.A.

7th), as it relates to the refusal of a court to grant leave

to foreclose a mortgage; in Cohen v. Young, 127 F. 2d

721 (C.A. 6th), as it relates to the failure of a court to

receive and consider evidence ; and in Langncs v. Green,

282 U.S. 531, as it relates to an abuse of discretion in

the District Court's action restraining further proceed-

ings in an admiralty matter in a state court.

Furthermore, the record shows that appellant was

well represented by competent counsel at all stages of

the trial, and at no place in the record does it appear

that there is a reasonable probability that additional

evidence would have been available had the continuance

been granted. To the contrary, it appears from the

affidavit accompanying the motion for a continuance

that the appellant's ability to secure evidence is at least

speculative and conjectural.

The denial of the application was clearly within the

sound judicial discretion of the trial court, and does not

constitute such an "extreme case" as to warrant review.

II

The Evidence Was Sufficient to Support the Verdict and Judg-

ment of Conviction

Appellant asserts that the Government failed to

establish a firm starting point for determination of his

income on the dual basis of (1) his expenditures in ex-
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cess of available declared resources, and (2) his increase

in net worth. The theory and elements of these two

methods are, for all practical purposes, identical, and

it is not strange that they arrive at the same results. In

l)oth methods it is necessary for the computation to be

based upon a fixed starting point in order to foreclose

the hypothesis that the exi)enditures were made or the

net worth increases derived from prior accumulated

funds ; however, there is no single method of establish-

ing a starting point and no exclusive set of circum-

stances to foreclose the prior-accumulation hypothesis.

United States v. Johnson^ 319 U.S. 503, rehearing de-

nied, 320 U.S. 808; United States v. Potson, 171 F. 2d

495 (C.A. 7th) ; United States v. Chapman, 168 F. 2d

997 (C.A. 7th), certiorari denied, 335 U.S. 853; United

States V. Caserta, 199 F. 2d 905 (C.A. 3d) ; and Gendel-

man v. United States, 191 F. 2d 993 (C.A. 9th), certio-

rari denied, 342 U.S. 909.

The evidence showed that appellant filed no income

tax returns prior to 1936. (R. 48.) This is a factor

which may properly be taken into consideration in

determining whether he had earnings in those early

years of sufficient amounts to require the filing of re-

turns. Schuermann v. United States, 174 F. 2d 397

(C.A. 8th), certiorari denied, 338 U.S. 831; United

States V. Skidmore, 123 F. 2d 604 (C.A. 7th), certiorari

denied, 315 U.S. 800. In 1934 or 1935 he moved from a

hotel room where he was paying $1.50 a day for rent to

the back room of a cinder block building where he and

Harold Masterson cooked their ow^n meals because the

expenses were less. (E. 201-203.) He took employment

in a meat market at from $50 to $60 a week (R. 151-154)

,

and although he was beginning his slot machine business
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and employed INIasterson for $12 a week, the bank ac-

count was not always sufficient to cover these small

checks (R. 202-203). The jury was entitled to infer

from these facts that appellant was not in possession of

substantial assets in the form of currency or otherwise.

Barcott v. United States, 169 F. 2d 929 (C.A. 9th).

Appellant began the North Idaho Sales Company
about 1936 in i)artnership with his daughter with a

capital investment of from $1,500 to $2,000. (R. 188-

191.) From 1936 through 1941 he reported on his an-

nual individual income tax returns a total net income

of $35,431.07, less a loss in 1937 of $81.29. In view of

this, the jury was entitled to disregard the claim that he

had $50,000 cash on hand at the beginning of 1942. The

situation is analogous to Sclmermann v. United States,

supra, \). 399, wherein the court sustained the conviction

because "it reasonably may be inferred, from the de-

fendant's returns for the years prior to 1942, that the

likelihood of his having accumulated a large surplus

from his activities was negligible."

The investigating agent testified to the extensive

search for additional assets and the failure to find them.

(R. 239-240.) Appellant was given credit for all known
borrowings and such amounts were eliminated from the

income computations. (R. 85-89.) He voluntarily

informed the agents that he had received no inheritance.

(R. 266.)

The investigation was as full and complete as it was

within the power of the Government to make it. The

Government is not required to make a perfect case or to

prove the defendant guilty to a mathematical certainty

Sclmermann v. United States, supra. The evidence

adduced amply forecloses the hypothesis of prior ac-
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cumulated funds and is inconsistent with appellant's

purely speculative suggestions that the expenditures

may have come from non-taxable sources. It has long

been the rule that the evidence is to be considered in

the light most favorable to the Government and that a

conviction may be reversed only if there is no sub-

stantial evidence to support the verdict. Jelaza v.

United States, 179 F. 2d 202 (C.A. 4th) ; United States

V. Manton, 107 F. 2d 834 (C.A. 2d) ; Glasser v. United

States, 315 U.S. 60; Pasadena Research Laboratories,

Inc. V. United States, 169 F. 2d 375 (C.A. 9th), cer-

tiorari denied, 335 U.S. 853.

Although appellant had records for his various part-

nerships, the receipts of coin machine income (Ex. 39),

from which the North Idaho Sales Company records

were prepared, were not available ; nor were there any

records of an individual nature kept by him. In the

absence of these records, the Government was forced to

proof of unreported income by indirect method. Hav-

ing introduced evidence excluding the possibility that

the expenditure of funds was from assets accumulated

and secreted in prior years, the Government had no

further burden to prove facts which appellant knew

or should have known, and the record stands without

proof to the contrary. As stated in Gariepy v. United

States, 189 F. 2d 459, 463 (C.A. 6th) :

The defensive strategy of the appellant was to

remain silent and challenge the government to

prove its case. This, of course, he had a right to do

but he now urges, upon appeal, that the govern-

ment had an obligation to establish beyond a rea-

sonable doubt that there were no resources other

than current taxable income with which to make
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the substantial expenditures of the prosecution

years. * * * The argument borders on the

fantastic * * *.

Appellant relies on United States v. Femvick, 177 F.

2d 488 (C.A. 7th), and Bnjan v. United States, 175 F.

2d 223 (C.A. 5th). The facts in those cases were ma-
terially different from the facts in the case at bar. In

the Femvick case there were certain possible sources

from which cash could have been available at the be-

ginning point for the net worth computations, and

the Government's evidence failed to take these sources

into consideration. In the Bryan case the Government

agent frankly admitted that he did not know whether

his computation contained all of the defendant's assets

or not. Moreover, the Fenwick case has since been dis-

tinguished by the court which decided it in United

States V. Yeoman-Henderson, 193 F. 2d 867 (C.A. 7th),

and the Fifth Circuit appears to retreat somewhat from

its position in the Bryan case in the recent case of

Pollock V. United States, 202 F. 2d 281. This Court

recently had occasion to evaluate the Fenwick case in

Davena v. United States, 198 F. 2d 230.

Ill

The Proof Corresponds with the Allegations in the Bill of

Particulars

In its bill of particulars the Government stated that

the source of the appellant's income for the years 1945

and 1946 is limited to those sources reported by him

on his income tax returns for those years. Appellant

appears to contend that the Government was required

to prove the receipt of specific amounts from these

sources or some of them in excess of the amounts re-
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ported on the income tax returns, and that failure to do

so constituted fatal variance.

This Court has recently ruled upon similar conten-

tions in Goldhaum v. United States, decided April 13,

1953, as follows:

In considering the question of variance, we bear

in mind what was stated in Berger v. United States,

295 U.S. 78, 82, as follows: "The true inquiry,

therefore, is not whether there has been a variance

in proof, but whether there has been such a variance

as to 'affect the substantial rights' of the accused.

The general rule that allegations and proof must
correspond is based upon the obvious requirements

(1) that the accused shall be definitely informed as

to the charges against him, so that he may be en-

abled to present his defense and not be taken by

surprise by the evidence offered at the trial; and

(2) that he ma}^ be protected against another prose-

cution for the same offense."

Tested by this rule, it is clear that the appellant's

"substantial rights" were not affected. The proof

established income from the various sources shown in

the income tax returns, in conformity with the bill of

particulars. The bill of particulars did not attempt

to designate the amount of income from each source,

and such proof would have been impossible under the

circumstances.

It has been held that it is not necessary for the Gov-

ernment to introduce proof of specific unreported

income or even the source from which the income was

received. Jelasa v. United States, 179 F. 2d 202 (C.A.

4th) ;
Gariepy v. United States, 189 F. 2d 459 (C.A.

6th) ; United States v. Hornstein, 176 F. 2d 217 (C.A.
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8tli), certiorari denied, 338 U.S. 831; Bell v. United

States, 185 F. 2d 302 (C.A. 4tli), certiorari denied, 336

U.S. 912. Various possible sources were available from
which the funds could have been received by appellant,

and the jury was entitled to infer that his.expenditures

during- the years in question came from income from

those sources without detailed proof of each transac-

tion. As stated in Schuermann v. United States, supra,

p. 399:

One can believe that his business, like many other

enterprises, legal and illegal, was a beneficiary of

the ])rosperity of the war years, and that his ex-

penditures kept pace with his income. If the

skill of the tax evader is not to become "an in-

vincible barrier to proof," United States v. John-

son, supra, 319 U.S. at page 518 * * *^ the fed-

eral appellate courts will have to rely heavily upon
the sound judgment of the trial courts in apprais-

ing the sufficiency of the evidence to warant submis-

sion of a tax evasion case to a jury, and upon the

fairness and common sense of juries in determin-

ing guilt or innocence when such cases are sub-

mitted to them.

Appellant does not suggest that he was taken by

surprise by any variance between the bill of particu-

lars and the proof. To the contrary, he appears to have

been prepared to meet this aspect of the Government's

case for he presented several witnesses in an effort to

account for all current receipts and to show they could

not have come from the sources specified by the

Government.
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IV

Testimony of Appellant's Attorneys Was Not Privileged

In proving the expenditure of $16,500 for fines in

1946, the Government called as witnesses F. Clayton

Keane and E. M. Stern, attorneys who represented

appellant. Keane testified that he obtained $12,500 in

currency from appellant on Jaiuiary 28, 1946, with

instructions to purchase a cashier's check; that he had

his secretary do so, and that another $3,000 check was

handled the same way. (R. 135.) On :March 21, 1946,

he received another $9,000, mostly in currency, of which

he paid $7,500 for a cashier's check and gave $1,500 to

Stern. (R. 137.) He also testified about a $5,500 note

receivable (R. 138) and a $4,750 check payable to Mc-

Donald, for which appellant advanced funds. (R. 139.)

Stern testified that he deposited $12,500 in the Dakota

National Bank at Fargo, North Dakota, which was

used partially to make payments to the District Court

of the United States. (R. 122-123.) He testified that

he cashed a $3,000 check and give the funds to appellant.

Appellant contends that the foregoing testimony was

privileged and inadmissible as confidential communica-

tions between an attorney and client. The privilege

accorded to communications between attorney and

client does not appty in a federal court except where

the attorney acts in his professional capacity. Where
the attorney is a mere scrivener and there is no con-

sultation for legal advice, it has been held that the com-

munications are not privileged. Pollock v. United

States, 202 F. 2d 281 (C.A. 5th)
; United States v. De-

Vasto, 52 F. 2d 26 (C.A. 2d) ; Chapman v. Peebles, 84
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Ala. 283, 4 So. 273, 274; 58 Am. eJur., Witnesses, Sec.

481.

In Pollock Y. United States, siipra, an attorney was

required to testify in an income tax case that certain

monies had been dei)Osited with him by the defendant.

Tliis money constituted a considerable part of the de-

fendant's net worth increase. The Court of Appeals

said (p. 286) :

The testimony required of IMr. Weiss included no

confidential communication, but simply the acts of

depositing money. There is no magic in a law li-

cense that would prevent a lawyer from being re-

quired to testify to acts of this kind, just as the

same type of testimony might be required of a

banker or real estate broker. More important,

where the party is being tried for a crime in fur-

therance of which the communication to the attor-

ney was made and evidence has been introduced

giving color to the charge, it is well settled that the

communication is no longer privileged. Clark v.

United States, 289 U.S. 1, 15, 53 S. Ct. 465, 77 L. Ed.

993 ; Alexander v. United States, 138 U.S. 353, 360,

11 S. Ct. 350, 34 L. Ed. 954; Kaufman v. United

States, 2 Cir., 212 F. 613, 618; United States v.

DeVasto, supra; 58 Am. Jur., Witnesses, Sec. 516.

The situation in the Pollock case is identical with the

situation here. The witnesses were mere links in a

chain of testimony tracing the expenditures from the

appellant to the District Court. There was nothing

confidential in this relationship.

jVIoreover, the testimony complained of relates only

to the second count of the indictment, and would in no

manner affect the validity of the verdict on the first
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April 13, 1953.

V

,The Instructions of the Trial Court to the Jury Were Complete
and Proper

Appellant contends that the court erred in refusing to

give an instruction "that not only must the evidence

prove guilt but that it must prove the hypothesis of guilt

to the exclusion of all other hypotheses. " (R. 424.) The

exact language of the requested instruction is not set

out in the record. The court instructed the jury on this

point as follows (R. 420-422) :

The Government has attempted to establish the

defendant's income for the years 1945 and 1946 by

showing that he accumulated more and spent more

in these years than he reported on his tax returns.

This is in the nature of circumstantial evidence.

Therefore, you should consider whether or not the

Government has precluded every reasonable source

of these funds except earnings for the years

charged. However, the Government is not required

to refute all possible speculation as to the source

of these funds. * * *

Evidence is of two kinds, positive and circum-

stantial. Positive or direct evidence is said to be

when the witness testifies directly out of his own

personal knowledge to the matters in issue. Evi-

dence is circumstantial when a witness testifies to

matters having only an indirect or circumstantial

bearing upon such issue.

Circumstantial or indirect evidence, under our

law, as well as positive or direct evidence, is com-

1
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petent evidence and is to be given such weight as

you determine it is entitled to.

You are instructed that throughout this proceed-

ing the counsel for defendant has asserted that he

may have accumulated money in previous years

with which to make such investments and impliedly,

out of unexplained income. In a prosecution for

attempting to evade income taxes by filing false and

fraudulent returns where government relies upon

net worth method to establish defendant's income,

the Government is not required to refute all possi-

ble speculation as to the source of defendant's as-

serted funds.

A court is free to use language of its own in charging

a jury so long as the charge correctly states the applica-

ble law. United States v. Berg, 144 F. 2d 173 (C.A. 3d)
;

United States v. StoeJir, 196 F. 2d 276 (C.A. 3d). Read

in its entirety, the court's charge to the jury was fair

and correct.

Moreover, the instruction requested by appellant is

not a correct statement of the law. The instruction he

requests calls for application of the so-called "reason-

able hypothesis '

' rule, which is based on the notion that

a higher degree of proof is required in cases depending

wholly on circumstantial evidence than in cases where

the evidence contains some direct evidence. This notion

has been branded false by eminent authority. Wigmore

has this to say (I Wigmore, Evidence, Sec. 26 (3d ed.,

1940)):

*****
it is out of the question to make a general

assertion ascribing greater weight to one class or

to the other. The probative effect of one or more
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pieces of either sort of evidence depends upon con-

siderations too complex. Science can only point out

that each class has its special dangers and its special

advantages.

And see II Wharton, Criminal Evidence, Sec. 926

(11th ed., 1935). And Greenleaf says (I Greenleaf, Ev-

idence, Sec. 13(a), fn. 22 (14th ed., 1883))

:

***** the law does not attempt to tell the juror

what amount or kind of evidence ought to produce

such a belief in his mind, nor what kind of doubt is

reasonable. To do so is to try to give a specific

meaning to the word 'reasonable' and is *** "trying

to count what is not number, and to measure what

is not space."

In recent cases this Court has employed the test laid

dov/n by Wigmore. McCoy v. United States, 169 F. 2d

776 (C.A. 9th), certiorari denied, 335 U.S. 898; Him-

melfarh v. United States, 175 F. 2d 924, 942 (C.A. 9th),

certiorari denied, 338 U.S. 860.

The instructions of the court, read in their entirety,

were fair and correct and do not constitute reversible

error.

VI

The Trial Court's Coininents on the Evidence Were Entirely

Proper

Appellant objected to the following portion of the

judge's charge (R. 417) :

I don't want to comment on the evidence but there

is one outstanding matter that you are left in the

M
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dark about, I don't intend to make any inference

about it, as the evidence here is solely for you. But

where are the tickets that sliould show the receipts

and division of the money taken from the slot ma-

chines for the years 1945 and 1946. There was only

one of these books of tickets introduced in evidence

by the defense. None of the witnesses, bookkeeper,

manager or other witnesses for the defense pro-

duced these tickets and all said they had no knowl-

edge of these tickets. The tickets were traced to

the possession of defendant McFee. It seems to the

Court that if the tickets balanced with the bank ac-

count that it would have been an easy matter for the

defense to produce the tickets if they have not yet

been destroyed. Why were they not produced to

show the receipts of the slot machines for these

years ?

After the objection was expressed, the court made a

further charge as follows (R. 424)

:

Ladies and Gentlemen of the Jury; when I in-

structed you I made some comment concerning the

failure of the defendant to produce these sales slips

or tickets, check on the slot machines, or receipts

from the slot machines. You understand that you

are not to draw any inference from the Court's re-

marks, these are questions of fact for the jury, and

you are not to be influenced by any remarks by the

Court as to what the Court thinks about the testi-

mony.

In addition, the court repeatedly instructed the jury

that it was their duty to pass on the facts in the case



26

(R. 414, 415, 423) and gave this additional precaution

ary instruction (R. 415) :

If the Court has inferred, or if you should have

gathered during the trial of the case that the Court

has some opinion as to the facts in this case you will

disregard that entirely. The matter of the guilt or

innocence of the defendant as based on the facts

presented to you here is a matter for your determin-

ation and yours alone and the Court has not in-

tended to infer at any time that he had any feeling

on the matter.

The charge, read as a whole, clearly demonstrates that

the trial judge scrupulously emphasized to the jury that

it alone had the sole responsibility of determining the

facts and judging the credibility of witnesses and that

the jurors were to disregard any comments or observa-

tions by the court bearing on these matters.

It is clear enough that in the federal courts, question-

ing and comments on the evidence by the trial judge are

not per se beyond the bounds of judicial propriety.

United States v. Aaron, 190 F. 2d 144 (C.A. 2d), cer-

tiorari denied, sub nomine Friedus v. United States,

342 U.S. 827; Quercia v. United States, 289 U.S. 466,

469; Glasser v. United States, 315 U.S. 60, 82; Ketten-

hach V. United States, 202 Fed. 377, 385 (C.A. 9th), cer-

tiorari denied, 229 U.S. 613; Henry v. United States,

273 Fed. 330, 340 (C.A. D.C.), certiorari denied, 257

U.S. 640; Cusmano v. United States, 13 F. 2d 451, 452

(C.A. 6th), certiorari dismissed, 273 U.S. 773; United

States V. Warren, 120 F. 2d 211, 212 (C.A. 2d) ; Simon

V. United States, 123 F. 2d 80, 82 (C.A. 4th), certiorari

denied, 314 U. S. 694 ; Todorotv v. United States, 173 F.

I
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2d 439, 448 (C.A. 9tli), certiorari denied, 337 U. S. 925.

As succinctly stated by the Court of Appeals for the

Fourth Circuit in the Simon case (p. 83)

:

It cannot be too often repeated, or too strongly

emphasized, that the function of a federal trial

judge is not that of an umpire or of a moderator at

a town meeting. He sits to see that justice is done

in the cases heard before him ; and it is his duty to

see that a case on trial is presented in such way
as to be understood by the jury, as well as by him-

self. He should not hesitate to ask questions for

the purpose of developing the facts; and it is no

ground of complaint that the facts so developed may
hurt or help one side or the other.

The ultimate question in cases of this sort is whether

the jury has been left free to perform its fact-finding

functions. Upon an appraisal of the whole record and

the instructions in this case, it is plain that the com-

ments complained of in no way conflicted with this func-

tion and that the remarks were not improper.

VII

There Was Sufficient Proof of A Corpus Delicti to Warrant

Admission into Evidence of the Extrajudicial Statements of

Appellant

Appellant finally contends that certain oral state-

ments made by him to agents of the Bureau of Internal

Revenue were improperly admitted into evidence with-

out substantial independent proof of the corpus delicti,

and he quotes extensively from United States v. Fen-

wick, 177 F. 2d 488, 489 (C.A. 7th), as authority for the

rule he suggests should apply.



At the time the statements in question were testified

to (R. 238-240, 255-257, 259-271), various witnesses had
testified to the income tax returns filed by the aj)-

pellant, his bank accounts, his business history, his cash

and check expenditures in excess of available declared

resources, his net worth increases, and numerous ex-

hibits had been introduced into evidence. The witnesses

who testified to the admissions were the last two wit-

nesses called by the Government, and their testimony

related principally to various meetings they had with

appellant and his claim of $50,000 cash on hand at the

beginning of 1942. The showing of net worth increases

and expenditures in excess of reported income was

plainly substantial evidence that appellant had evaded

some portion of his income taxes, and it was all that

was needed, since it was ample to corroborate his "ad-

missions" (if his guarded statements can be accurately

characterized as admissions) to the agents. It has long

been established that the corpus delicti need not be com-

pletely shown by evidence aliunde the defendant's con-

fessions or admissions.

This Court has recently had occasion to consider the

language of the Fenwick case in Davena v. United

States, 198 F. 2d 230, and disposed of it as follows (p.

231):

Much of the evidence tending to support the con-

viction was put in the record by two agents of the

Bureau of Internal Revenue who told of their con-

versations with the appellant during the investiga-

tory stages of the Bureau's pursuit of him. They

recounted statements of the defendant which were

highly damaging to his defense and undoubtedly
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influenced the jury greatly. It is now urged upon

us that these extra-judicial statements of the de-

fendant were improperly admitted into evidence

because the crime was not proved independently of

them, and thus that United States v. Fenwick, 7

Cir., 177 F. 2d 488 requires a reversal. Whatever

vitality the Fenwick case has in the light of United

States V. Hornstein, 7 Cir., 176 F. 2d 217 which j)re-

ceded it and appears to be in conflict, and United

States V. Yeoman-Henderson, Inc., 7 Cir. 193 F. 2d

867, which strictly limits the Fenwick case, it is of

no relevance in this circuit since here it is estab-

lished that the evidence corroborating a confession

of the defendant need not independently prove the

commission of the crime charged, neither beyond

a reasonable doubt nor by a preponderance of

proof.^ This being the case, the admissions of the

defendant which were fully corroborated were prop-

erly given to the jury.

If appellant's statements be considered as extrajudi-

cial admissions, it is clear that they were made freely

and voluntarily and after he had been properly warned

of his constitutional rights. (R. 261.) The testimony

relating to these conversations was not introduced until

the corpus delicti had been firmly established by compe-

tent independent evidence, as demonstrated by their lo-

cation in the record. (R. 238-240, 255-257, 259-271.)

¥

2 Wiggins v. United States, 9 Cir. 64 F. 2d 950, 951, certiorari

denied 290 U.S. 657, 54 S. Ct. 72, 78 L. Ed. 569; Chevillard v. United
States, 9 Cir., 155 F. 2d 929, 935; D'Aquino v. United States, 9
Cir., 192 F. 2d 338, 357; of. Warszower v. United States, 312 U.S.

342, 345, 347, 61 S. Ct. 603, 85 L. Ed. 876. See also Daeche v.

United States, 2 Cir., 250 F. 566, 571; Bell v. United States, 4 Cir.,

185 F. 2d 302, 309.
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This is more than is required by the rule laid down in

the Davena case, supra, and the admission of the evi-

dence was entirely proper.

CONCLUSION

It is respectfully submitted that appellant was not

prejudiced by any of the rulings of the trial court or by

its instructions given or refused. A reading of the en-

tire record and of the exhibits submitted conclusively

demonstrates his guilt. He was given a trial which was

eminently fair in every respect.

The conviction should be affirmed.

Respectfully submitted,

H. Brian Holland,

Assistant Attorney General.

Ellis N. Slack,

Meyer Rothwacks,

John Lockley,

Special Assistants to the

Attorney General.

John A. Carver^

United States Attorney.

Herman J. Rossi,

Assistant United States Attorney.

May, 1953
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No. 13,483

IN THE

United States Court of Appeals

For the Ninth Circuit

WiLLARD A. WiNHOYEN,

Appellant,

vs.

United States of America,

Appellee.

BRIEF FOR APPELLEE.

JURISDICTIONAL STATEMENT.

This is an appeal from an order of the United

States District Court for the Northern District of

California, hereinafter called the "Court below", de-

nying appellant's motion to set aside order denying

motion to vacate judgment brought under Rule 60(b)

of the Federal Rules of Civil Procedure. (Tr. 57.)

Jurisdiction to review the order of the Court below

denying the motion is conferred upon this Honorable

Court by Title 28 U.S.C.A., Sections 1291 and 2106.



STATEMENT OF THE CASE.

The facts leading up to the filing of the instant mo-

tion by the appellant, an inmate of the United States

Penitentiary, at Alcatraz, California, are set forth in

the decision of this Honorable Court in Winhoven v.

Swope, 195 Fed. (2d) 181, which opinion is likewise

set forth in full in this record on appeal. (Tr. 43.)

The record discloses that appellant, convicted in the

Court below of armed post office robbery, filed a motion

to vacate judgment, pursuant to Title 28 U.S.C.A.,

Section 2255, contending that he was denied the effec-

tive assistance of counsel, which motion was subse-

quently denied (Tr. 42) and from which order of de-

nial no appeal was taken. Thereafter, appellant sought

relief by habeas corpus. A writ was issued, a hearing

held, and findings of fact and conclusions of law were

entered adverse to appellant. On appeal from the

order dismissing the petition for writ of habeas cor-

pus, this Honorable Court concluded as follows:

**The order of dismissal appealed from is af-

firmed on the ground that the district court had

no jurisdiction to entertain the application for

habeas corpus, and that if the application be

deemed a second motion in the district court under

§ 2255, it should not be entertained. '

'

The appellant then sought relief, as hereinabove indi-

cated, by filing a motion to set aside order denying

motion to vacate judgment (Tr. 44-56), which was

denied. The order of the Court below denying the

aforesaid motion reads as follows:



''Winhoven's motion is to set aside the court's

order of June 21, 1949 denying his motion to

vacate the judgment against him. The motion is

made under rule 60(b) Rules of Civil Procedure.

It does not allege or claim that the order denying

vacation of the judgment was taken against him
through Ms mistake, inadvertence, surprise or ex-

cusable neglect. Hence it is groundless. The rea-

sons asserted by defendant to set aside the order

of June 21, 1949, are such as might be raised on

appeal.

Motion denied.

Dated:May 7, 1952.

(sgd) Louis E. Goodman,
United States District Judge. '

'

From this latter order appellant now appeals to this

Honorable Court. (Tr. 62.)

QUESTION.

Is the appellant entitled to relief under Rule 60(b)

of Federal Rules of Ci^dl Procedure ?*

CONTENTION OF APPELLEE.

The answer to the above-stated question is *'No".

*The said rule is set forth in the appendix of this brief.



ARGUMENT.

The Court below held the motion of appellant made

imder Rule 60(b) of Federal Rules of Civil Procedure

to be groundless for the reason that it did not allege

that the order denying vacation of the judgment was

taken against him through his mistake, inadvertence,

surprise or excusable neglect. Furthermore, the appel-

lant makes no other allegations to bring his motion

within the requirements of the rule. In reliance then

on the rule itself, and without the citation of further

authority, because appellee believes, as the Court below

apparently did, that none is required, it is herein as-

serted that appellant is not entitled to the relief for

which he prays.

CONCLUSION.

In view of the foregoing, it is respectfully submitted

that the order of the Court below is correct and should

be affirmed.

Dated, San Francisco, California,

November 14, 1952.

Chauncey Tramutolo,
United States Attorney,

Joseph Karesh,
Assistant United States Attorney,

Attorneys for Appellee.

(Appendix Follows.)
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Appendix

''Mistakes; Inadvertence; Excusable Neglect;

Newly Discovered Evidence; Fraud, etc. On motion

and upon such terms as are just, the court may relieve

a party or his legal representative from a final judg-

ment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable

neglect; (2) newly discovered evidence which by due

diligence could not have been discovered in time to

move for a new trial under Rule 59(b)
; (3) fraud

(whether heretofore denominated intrinsic or extrin-

sic) , misrepresentation, or other misconduct of an ad-

verse party; (4) the judgment is void; (5) the judg-

ment has been satisfied, released, or discharged, or a

prior judgmetit upon which it is based has been re-

versed or otherwise vacated, or it is no longer equitable

that the judgment should have prospective applica-

tion; or (6) any other reason justifying relief from

the operation of the judgment. The motion shall be

made within a reasonable time, and for reasons (1),

(2), and (3) not more than one year after the judg-

ment, order, or proceeding was entered or taken. A
motion under this subdivision (b) does not affect the

finality of a judgment or suspend its operation. This

rule does not limit the power of a court to entertain

an independent action to relieve a party from a judg-

ment, order, or proceeding, or to grant relief to a

defendant not actually personally notified as provided

in Title 28, U.S.C. § 1655, or to set aside a judgment



u

for fraud upon the court. Writs of coram nobis, coram

vobis, audita querela, and bills of review and bills in

the nature of a bill of review, are abolished, and the

procedure for obtaining any relief from a judgment

shall be by motion as prescribed in these rules or by

an independent action."

Rule 60(b) of the Federal Rules of Civil Pro-

cedure.







^



I

kr,l



^




